
aThe 2nd Proceeding 
“Indonesia Clean of Corruption in 2020”



viii “Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”

viii          Conference And Call Paper Faculty  of Law 2016 Sultan Agung Islamic University 

TABLE OF CONTENTS 

 

Front Page ..............................................................................................................  i 

Information of the International Seminar .................................................................  ii 

Committee Composition..........................................................................................  iii 

Preface ...................................................................................................................  iv 

Greeting From The Dean Faculty of Law ................................................................  vi 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Front Page  .......................................................................................................................................  i
Information of the International Seminar  .......................................................................................  ii
Committee Composition ..................................................................................................................  iii
Preface ..............................................................................................................................................  iv
Greeting From The Dean Faculty of Law  ..........................................................................................  vi

IndonesIa’s KPK and nsW’s ICaC: ComParIsons and Contrasts
Prof. Simon Butt   ..............................................................................................................................  1

Can IndonesIa Free ItselF From CorruPtIon In 2020?
Prof. Dr. Hikmahanto.,S.H.,LLM  .......................................................................................................  4

an aCt to estaBlIsH tHe antI-CorruPtIon aGenCY, to Vest PoWers on oFFICers 
oF tHe aGenCY and to maKe ProVIsIons ConneCted tHereWItH.
Rohimi Shapiee .................................................................................................................................  7

strateGY to Create IndonesIa Free CorruPtIon In 2020
Dr. Jawade Hafidz, S.H., M.H  ............................................................................................................  11

tHe netHerlands InGloBal CorruPtIon 
Siti Malikah Marlou Feer, M.A. .........................................................................................................  28

roBust Yet FraGIle: eFForts In ComBatInG CorruPtIon In IndonesIa
Laras Susanti.,S.H., LLM ....................................................................................................................  33

leGal status oF aKtor’s For CorruPtIon 
(In the Perspective of Islamic Law)
Sumarwoto Umar .............................................................................................................................  37

tHe role oF laW In tHe PoVertY reduCtIon strateGY
Lantik Kusuma Aji .............................................................................................................................  46

tHe IndePendenCY oF tHe InstItutIon For tHeProteCtIon 
and tHe estaBlIsHment oFHuman rIGHts toWards
tHe GloBalIZatIon era 2020
Khalid  ...............................................................................................................................................  55

tHe urGenCY oF antI CorruPtIon eduCatIon 
For ColleGes In IndonesIa
Siska Diana Sari .................................................................................................................................  62

tHe ProBlems oF dIVorCe In CumulatIon at tHe relIGIous Courts Based on tHe 
PrInCIPles oF sImPle, Fast and loW Cost
Elis Rahmahwati...............................................................................................................  78 

dIsParItIes deCIsIon related to InterPretatIon 
oF artICle 2 and 3 CorruPtIon eradICatIon aCt
Agung Widodo ..................................................................................................................................  87

dIVersItY adult aGe lImIts PosItIVe laW In IndonesIa 
(Studies in Multidisciplinary Perspective)
Muhammad Andri  ...........................................................................................................................  102



ixThe 2nd Proceeding 
“Indonesia Clean of Corruption in 2020”

modernIZatIon laW as a CrIme CorruPtIon VerY eXCePtIonal 
tHrouGH enForCement oF etHICs
Dr. Sukresno, SH, M.Hum .................................................................................................................  118

CorruPtIon PotenCIes In land use PolICY 
(A Case Study in Kuningan Regency)
Haris Budiman ..................................................................................................................................  126

CorruPtIon PreVentIon and Controls 
INP Budiartha ...................................................................................................................................  133

IslamIC laW Values transFormatIon In tHe reConstruCtIon 
oF tHe leGalItY PrInCIPle oF IndonesIan CrImInal Code
Sri EndahWahyuningsih ....................................................................................................................  145

JustICe and CHarItY In JaKarta’s nortH Coast reClamatIon ProCess 
tHat WIll lead to IndonesIa Clean oF CorruPtIon
Untoro ..............................................................................................................................................  155

CorruPtIon CrImInal sanCtIons  WItH Values oF JustICe-Based 
Zulfiani ..............................................................................................................................................  162

tHe reFleCtIon oF IslamIC BanKInG In tHeorY and PraCtICe
Anis Mashdurohatun ........................................................................................................................  171

tHe ImPlementatIon oF loCal WIsdom sIrI’na PaCCe as an eFFort 
oF CorruPtIon eradICatIon In IndonesIa
Muh. Afif Mahfud .............................................................................................................................  181

dIsCourse PolItICal laW In IndonesIa 
on a ComPletatIon oF Plato PHIlosoPHY
Adrianus M. Nggoro,SH.,M.Pd ..........................................................................................................  189

studY oF IndonesIa’s PartICIPatIon In ICsId
Agus Saiful Abib ................................................................................................................................  202
 
notarY role In tHe ImPlementatIon oF eXeCutIon ProCurement 
oF Goods and serVICes are Free oF CorruPtIon Based 
on tHe PrInCIPle oF Good GoVernanCe
Aris Yulia ...........................................................................................................................................  211

analYsIs WIretaPPInG autHorItY   uPPer KPK laW enForCement 
In tHe PersPeCtIVe oF Human rIGHts
Ariyanto,.SH,.MH ..............................................................................................................................  221

soCIal WorKInG PenaltY as solutIon 
In eradICatInG CorruPtIon In IndonesIa
Desy Maryani ....................................................................................................................................  232

leGal PolItICsoF emPloYment In term oF Part oF tasK HandoVer 
to otHer ComPanIes In IndonesIa
Endah Pujiastuti ................................................................................................................................  244

oF doCtor malPraCtICe Case tHrouGH Penal medIatIon 
Yati Nurhayati ...................................................................................................................................  111
 

ACER
Typewritten text
THE  APPLICATION  OF  BALANCE IDEA IN SETTLEMENT



x “Comparative Law System of Procurement of Goods 
and Services around Countries in Asia, Australia and Europe” 

 

RESOLUTION OF DISPUTES OF OUTSOURCING WORK FORCE 
IN THE COMPANY EMPLOYING OUTSOURCING SERVICE 
Pupu Sriwulan Sumaya  .........................................................................................................  256 
 
THE APPLICAT ION OF CORRUPTION LAW 
TO WARD CRIMINAL ACT IN THE FIELD OF FORESTRY 
Ifrani ........................................................................................................................................  267 
 
THE EFFORTS OF ERADICAT ION OF CORRUPTION THROUGH INSTRUMENTS 
OF MONEY LAUDER ING LAW AND RETURN ACTORS ’ ASSETS 
Yasmirah Mandasari Saragih..................................................................................................  276 
 
AFFIRM ROLE OF EXISTEN CE RECHTSVERWERKING 
TO ACHIEVING LEGAL CERTA INTY IN LAND REG ISTRAT ION 
Rofiq laksamana, Setiono, I Gusti Ayu Ketut Rachmi Handayani, Oloan Sitorus...................  287 
 
ANTI-CORRUPTION EDUCAT ION AT AN EARLY AGE 
AS A STRATEG IC MOVE TO PREVENT CORRUPTION IN INDONES IA 
Ida Musofiana..........................................................................................................................  304 
 
FREED INDONES IA’S CORRUPTION BETWEEN HOPE AND REAL ITY 
Dr. Tongat, SH., MHum., Said Noor Prasetyo, SH., MH.........................................................  313 
 
UTILIZAT ION OF INDONES IA MARINE RESOUR CES IN AN EFFORT 
TO REAL IZE INDONES IA TO WARDS THE SHAFT OF THE MARITIME WORLD 
Dr.Lathifah Hanim, SH.M.Hum., M.Kn. and Letkol (mar) MS.Noorman, S. Sos., M.Opsla.....  319 
 
POTENT IAL CORRUPTION IN THE VALIDAT ION POLICIES 
ON ACQUISITION TA X OF LAND AND OR BUILDING 
Lilik Warsito.............................................................................................................................  325 
 
THE EFFORT OF LAW ENFORCEMENT IN COMBAT ING CORRUPTION 
IN SOUTH SUMATERA 
Sri Suatmiati............................................................................................................................  334 
 
ETHICAL PERS PECTIVE AND THE MAPPING OF NORM IN CORRUPTION ACT 
Siti Zulaekhah..........................................................................................................................  344 
AN EXPANSION OF CONCEPT THE STATE ECONOMIC LOSS 
IN CORRUPTION IN INDONESIA 
Supriyanto, Hartiwiningsih, Supanto........................................................................................  354 
 
JURIDICAL STUD IES ON SUBSTAN CE AND PRO CEDURE OF THE DISMISSAL 
OF THE PRES IDENT AND/OR VICE-PRES IDENT AFTER THE REFORMAT ION 
Siti Rodhiyah Dwi Istinah.........................................................................................................  364 
 
THE ROLE OF THE SHARIA SUPERVISORY BOARD IN THE FRAMEWORK ENFORCING 
SHARIA PRINCIPLES AT THE INST ITUTE OF ISLAMIC BAN KING IN SEMARANG 
Aryani Witasari........................................................................................................................  376 
 
SEMARANG CITY GOVERNMENT ROLE IN CONSERVATION AND ENVIRONMENTAL 
PROTECTION TO THE CAPITAL OF THE NATIONAL HERITAGE IN INDONESIA 
Achmad J  Pamungkas (Indonesia),  Carlito Da Costa (Timor Leste) ...................................  390 
 
 



The 2nd Proceeding iii 

“Indonesia Clean of Corruption in 2020” 
xi 

 

STUDYING THE WISDOM OF ZAKAT 
Moch. Gatot Koco (Indonesia), Basuki R Suratno (Australia) ................................................  398 
 
HOMOLOGATION RECONSTRUCTION IN BANKRUPTCY THAT IS BASED ON  
DIGNIFIED JUSTICE 
Agus Winoto   .........................................................................................................................  410 
 

 
RECONSTRUCTION OF EXECUTIVE AND LEGISLATIVE AUTHORITY  
IN MAKING GOOD GOVERNANCE (GOOD GOVERNANCE) VALUES BASED ON 
WELFARE 
Mohamad Khamim .................................................................................................................. 420 
 
 

THE TASK RECONSTRUCTION AND BPKP’S AUTHORITY IN THE CASE  
OF JUSTICE VAUE BASED CORRUPTION 
Sarbudin Panjaitan ..................................................................................................................  429 
 

THE RECONSTRUCTION OF MADLIYAH AND IDDAH MAINTENANCE  
AND MUT'AH IN DIVORCE CASE FOR JUSTICE AND WELFARE 
Mustar ...................................................................................................................................... 438 
 
JURIDICAL ANALYSIS OF THE ALLEGED CRIMINAL OFFENSE TO MANUFACTURE  
A NOTARY DEED 
Subiyanto  ............................................................................................................................... 446 
 
REVITALIZATION DEAL IN AKAD HYBRIDS IN SHARIA BANKING VALUE BASED 
ISLAMIC JUSTICE 

Masduqi   ................................................................................................................................. 452 

 
RECONSTRUCTION OF LEGAL PROTECTION DISTRICT HEAD IN THE ELECTION 
IMPLEMENTATION OF VALUE-BASED JUSTICE 
Kukuh Sudarmanto Alugoro .................................................................................................... 462 
 
ABUSE OF AUTHORITY OFFENSE THEOLOGICAL RECONSTRUCTION LAW 
ERADICATION OF CORRUPTION (LAW NUMBER 31 OF 1999  
JO. LAW NUMBER 20 OF 2001) BASED ON VALUE OF JUSTICE 
As'adi M. Al-ma'ruf .................................................................................................................. 472 
 
RECONSTRUCTION OF THE DAILY PAID WORK AGREEMENT IN THE EMPLOYMENT 
LAW BASED ON JUSTICE 
Christina N M Tobing .............................................................................................................. 479 
 
THE LAW AND THE IMPACT OF MARRIAGE SIRRI 
Sahal Afhami ........................................................................................................................... 489 
 
CRIMES AGAINST CHILDREN AS ACTORS 
Muhammad Cholil .................................................................................................................... 503 
 
RECONSTRUCTION OF CRIMINAL PROCEDURAL LAW 
(KUHAP) ABOUT THE DETENTION 
Muhammad Khambali .............................................................................................................. 512 
 



xii “Comparative Law System of Procurement of Goods 
and Services around Countries in Asia, Australia and Europe” 

 

BASED ON JUSTICE 
PROBLEMS OF DISPUTE RESOLUTION REGIONAL CHIEF ELECTION (GOVERNOR, 
REGENTS AND MAYOR) 
Esti Ningrum ........................................................................................................................... 520 
 
RECONSTRUCTION REGIONAL MINIMUM WAGE (UMR) IN RENEWAL  
OF EMPLOYMENT LEGAL REMEDIES BASED INDONESIA THE VALUE JUSTICE 
PANCASILA 
Urip Giyono  ........................................................................................................................... 531 
 
IMPLEMENTATION OF LAW AS TO MAINTAIN SECURITY IN THE CONTEXT  
OF PROFESSIONAL POLICE POLMAS (CASE STUDY IN LAMPUNG POLICE) 
Muhammad Yaman ................................................................................................................ 539 
 
 
RECONSTRUCTION OF CRIMINAL SANCTIONS PENAL CODE ACTORS  
ON ABORTION CRIME BASED ON THE VALUE OF JUSTICE 
Hanuring Ayu Ardhani Putri .................................................................................................... 549 
 
REGISTRATION FIDUCIARY GUARANTEE REALIZE 
LEGAL PROTECTION OF CREDITORS AND DEBTOR 
Ansharullah Ida ........................................................................................................................ 556 
 
 
RECONSTRUCTION OF LEGAL DISPUTES MEDIATION IN HEALTH CARE  
FOR PATIENTS HOSPITAL BASED ON THE VALUE OF JUSTICE 
Teguh Anindito ........................................................................................................................ 569 
 

RECONSTRUCTION OF CRIMINAL SANCTIONS AGAINST CRIME OF ACTORS 

AND MURDER MURDER IN PLAN BASED ON VALUE OF JUSTICE CRIMINAL 

CODE 

Maria Marghareta Titiek Pudji Angesti Rahayu Teguh Anindito ............................................. 579 

 

IMPLEMENTATION OF PENAL MEDIATION IN CRIMINAL LAW 

Aji Sudarmaji .......................................................................................................................... 587  
 
FAIR SETTLEMENT RECONSTRUCTION OF  PROBLEMATIC CREDIT DISPUTE AT BANK 
RAKYAT INDONESIA (STUDY CASE AT MEDAN-SINGAMANGARAJA BRI BRANCH 
OFFICE) 
Bachtiar Simatupang ............................................................................................................... 594 
 
RECONSTRUCTION OF THE WASTE MANAGEMENT LAW BASED ON  
WELFARE VALUE 
M. Hasyim Muallim .................................................................................................................. 616 
 
RECONSTRUCTION LAW OF PUNISHMENT AGAINST CHILDREN 
NARCOTICS ABUSE-BASED PROGRESSIVE LAW 
Salomo Ginting ........................................................................................................................ 625 
 
LEGAL PROTECTION PROBLEM OF WIFE AND CHILDREN 
OF POLYGAMY SIRRI IN INDONESIA  
Muhlas ..................................................................................................................................... 639 
 



The 2nd Proceeding iii 

“Indonesia Clean of Corruption in 2020” 
xiii 

 

IDEAL RECONSTRUCTION OF REHABILITATION PUNISHMENT FOR NARCOTICS 
ADDICTS AND ABUSER'S VICTIMS JUSTIFIED BASED ON  
THE LAW OF THE REPUBLIC OF INDONESIA NO. 35 YEAR 2009  
(CASE STUDY IN SUMATERA UTARA PROVINCE) 
Ahmad Zaini ............................................................................................................................ 648 
 
IMPLEMENTATION OF ACCELERATION 
SYSTEMATIC LAND REGISTRATION FULL 
IN HUMBANG HASUNDUTAN DISTRICT 
Ruslan ..................................................................................................................................... 658 
 
 
RECONSTRUCTION OF STATUS AND AUTHORITY OF THE SHARIA COURT IN THE 
NATIONAL JUDICIAL SYSTEM BASED ON JUSTICE 
Jufri Ghalib .............................................................................................................................. 667 
 
RECONSTRUCTION OF LIABILITY NOTARY PUBLIC OFFICERS  
TO ACT AS A VALUE-BASED JUSTICE 
Elpina ....................................................................................................................................... 679 
 
RECONSTRUCTION OF CONSUMER PROTECTION LAW IN MAKING THE BALANCE 
BUSINESS BASED BUSINESS AND CONSUMER 
VALUE OF JUSTICE 
Ramon Nofrial .......................................................................................................................... 693 
 
RECONSTRUCTION OF LAND USED RIGHT EIGENDOM 
VALUES BASED ON JUSTICE AND LEGAL CERTAINTY 
Hakim Tua Harahap ................................................................................................................ 706 
 
RECONSTRUCTION OF DIVERSION CONCEPT IN CHILD PROTECTION OF CONFLICT 
WITH THE LAWS BASED ON THE VALUE OF JUSTICE 
Ulina Marbun  .......................................................................................................................... 726 
 
RECONSTRUCTION OF PARATE EXECUTION 
MORTGAGE RIGHTS TO LAND BASED ON THE VALUE OF JUSTICE 
Zaenal Arifin ............................................................................................................................ 740 
 
THE RECONSTRUCTION OF DIVORCE DUE TO MARITAL STATUS  
UNDER THE UNAUTHORIZED GUARDIAN AS VALUE OF JUSTICE 
Abdul Kholiq ............................................................................................................................ 751 
 
THE RECONSTRUCTION OF LEGAL AID LAW FOR CHILDREN WHO GET CONFLICT 
WITH LAW IN PROCESS OF JUSTIFICATION FOR CHILDREN  
BASED ON THE VALUE OF PANCASILA 
Adi Mansar .............................................................................................................................. 767 
 
MEDIATION RECONSTRUCTION AS ONE OF THE ALTERNATIVE  
SETTLEMENT OF DECLINE IN THE COURTS BASED ON THE VALUE OF JUSTICE (Study 
at the Simalungun District Court) 
Mariah S.M. Purba ................................................................................................................... 778 
 
POLYGAMIC POLICY IN INDONESIA 
(Analysis of Polygamic Arrangements and Practices 1959-2015) 
Warman ................................................................................................................................... 790 



xiv “Comparative Law System of Procurement of Goods 
and Services around Countries in Asia, Australia and Europe” 

 

LAW ENFORCEMENT AGAINST CORRUPTION  
IN PERSPECTIVE OF HUMAN RIGHTS IN INDONESIA 
Sekhroni .................................................................................................................................. 798 
 
THE PRINCIPLE OF NATURAL JUSTICE AND HUMAN’S RIGHT PROTECTION FOR 
CITIZENS IN ERADICATION OF CORRUPTION IN INDONESIA 
Indriyana Dwi Mustikarini ......................................................................................................... 809 
 
PREVENTING LAND MAFIA USING POSITIVE LAND 
REGISTRY SYSTEM 
Bambang Sulistyo Widjanarko ................................................................................................. 816 
 
UNRULY PASSENGER IN AVIATION: 
THE REGULATIONS AND CASES IN INDONESIA 
Adya Paramita Prabandari ...................................................................................................... 826 
 
EDUCATION ANTI-CORRUPTION IN INDONESIA: PROBLEMS, CHALLENGES AND 
SOLUTIONS 
Alwan Hadiyanto ...................................................................................................................... 839 
 
SPIRITUAL URGENCY OF RELIGIOUS AND EXPENSES OF EVIDENCE IN COMBATING 
CORRUPTION IN INDONESIA 
Sulistyowati .............................................................................................................................. 852 
 
SUE FOR THE STATE  ADMINISTRATION OF JUSTICE IN INDONESIA 
Sarjiyati .................................................................................................................................... 863 
 
CONSISTENCY MODEL OF COURT DESIGNATION TO 
FOSTER PARENT RIGHTS AUTHORITY 
DUE TO DIVORCE ON CHILDREN 
Erna Trimartini ......................................................................................................................... 873 
 
AN INVESTIGATION AUTHORITY OF CRIMINAL ACT ON CORRUPTION IN CRIMINAL 
JUSTICE SYSTEM IN INDONESIA 
Sukmareni ............................................................................................................................... 885 
 
PRO CONS THE EXISTENCE OF DEATH PENALTY IN CORRUPTION ACT OF 1999 IN 
INDONESIA 
Anis Rifai ................................................................................................................................. 903 
 
PENAL MEDIATION IN SOLVING MEDICAL MALPRACTICE CASES AS AN ALTERNATIVE 
OF PENAL SANCTIONS BASED ON LOCAL WISDOM  
Sri Setiawati ............................................................................................................................. 913 
 
SPECIAL PROTECTION OF CHILDREN IN CRIMINAL JUSTICE SYSTEM 
Achmad Sulchan ..................................................................................................................... 922 
 
MORAL REFORM BUREAUCRACY AS PREVENTION OF ILLEGAL PAYMENTS TO 
INDONESIA CLEAN OF CORRUPTION 
Herwin Sulistyowati ................................................................................................................. 932 
 
STANCE AND AUTHORITY OF PEOPLE’S CONSULTATIVE ASSEMBLY DURING 
REFORMATION ERA 1945 
Ahmad Mujib Rohmat .............................................................................................................. 944 



The 2nd Proceeding iii 

“Indonesia Clean of Corruption in 2020” 
xv 

 

TAXES AND ALMS SEEN FROM ISLAMIC LAW 
Mohammad Solekhan  ............................................................................................................. 954 
 
DIVERSION IN COURT (Case Studies in Karanganyar District Court) 
Anita Zulfiani ............................................................................................................................ 964 
 
International Seminar 
Photos...................................................................................................................................... 971 



 

 1 

  CONSISTENCY MODEL OF COURT DESIGNATION TO 

FOSTER PARENT RIGHTS AUTHORITY 

DUE TO DIVORCE ON CHILDREN 

 

Erna Trimartini 

 

Student of the Doctor Degree Program in Law Science, Universitas Sebelas Maret Surakarta 

Lecture of Law Faculty in 17 Agustus 1945 Semarang University, Semarang Indonesia 

E-mail: erna_trimartini@yahoo.co.id 

 

ABSTRACT 

 

 

      This  paper is entitled " The  Consistency Model of Court Designation to Foster Parent 

Rights Authority Due to Divorce on Childern" is the result of research competitive grants funded 

by the Ministry of Research and Technology. This study found a model: "BP4  Friends of 

Children". BP4 is an Advisory Board, Development, Preservation of Marriage, which has 

activities that aims to reduce the number of divorces. In the passage of time, the role of BP4  

increases, which also carries out advisory couples who file for divorce / divorce in religious 

court. This activity is considered highly strategic in order to reduce the divorce rate. However, in 

case they are unsuccessful, then the role of a mediator BP4 needs to be optimized for husband 

and wife to make children care power of attorney agreement. 

     Results of power agreement children custody rights set forth in the minutes that can be used 

as the basis for the judge in making the determination of rights of custody of the children's power 

of divorce. Therefore, it is necessary to provide strengthening the role of BP4. The reinforcement 

is  in the form of policy formulation "BP4 Friends of Children", which regulates BP4 role as a 

mediator for a husband and wife who file for divorce / divorce in making children care power of 

attorney agreement. 

 

  

 Keywords: BP4 Friends of Children, children care power of attorney. 
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A. INTRODUCTION 

        In a family, the presence of children is expected by married couples, because of the  

presence of children in the family may add to the happiness in the family, and can 

strengthen the bond of marriage, as well as to realize the purpose of marriage, as 

formulated in Article 1 of Law of the Republic of Indonesia No. 1 of 1974 on marriage. 

"Marriage is the emotional and physical bond between a man and a woman as husband 

and wife with the aim of forming a family (household) to be happy and eternally by 

divine"  

The presence of children in the family has consequences onset of the duty of parents 

to children, one of which is an obligation in providing welfare in various forms, including 

providing children care. This obligation has been determined in law, are specified in 

Article 9 of the Law of the Republic of Indonesia Number 4 of 1979 on Children Welfare, 

which is determined as follows :  

The parents are first responsible for the realization of children welfare well spiritually, 

physically, and socially. While the definition of the Children welfare is an order of life and 

livelihood of children to ensure the growth and development of children with a reasonable, 

well spiritually, physically, and socially. This obligation is reinforced in legislation that 

aims to provide protection to children. The provisions set forth in Article 76 B Act of the 

Republic of Indonesia Number 23 of 2002 on Child Protection in conjunction with the 

Law of Republic of Indonesia Number 35 of 2014 on the Amendment of Act No. 23 of 

2002 on Children Protection. This provision threatens criminal sanctions against those 

who place, let, tell involving Children in situations of abuse and neglect against children. 

Regulated in Article 49 jo. Article 9 of the Law of the Republic of Indonesia Number 23 

of 2004 on the Elimination of Domestic Violence, which threatened criminal sanctions 

against those who abandon others in the scope of the household, whereas according to the 

applicable law for him or for consent or agreement he is obliged to provide livelihood, 

treatment or maintenance to the person. On the other hand, in certain circumstances, it is 

possible the marriage relationship between husband and wife is breaking up because of 

divorce. In case of divorce, children should not be victims of the divorce of their parents. 

Similarly, against both parents, each still has the right and obligation to care for children 

until the children become adults.  

Article 45 paragraph (2) of the Constitution of the Republic of Indonesia Number 1 of 

1974 on Marriage, specifies the following: 
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     1. Both Parents are obliged to maintain and educate their children as well as possible. 

 2. The obligation of parents referred to in subsection (1) applies until the child gets 

married or  

can be independent, where applicable obligations continue even though the marriage 

between her parents broke up. 

Such provisions have been set out clearly, that in the event of divorce both parents, then 

the duty of parents to care for children is not lost, so wherever the child is, whether to be 

with the mother, or with a father, should not decide custody of his parents, even though his 

parents do not live in the same house since divorced. If we talk about the rights of children, 

the duty of parents to raise and to educate children with the best valid until the child gets 

married or can be independent. This obligation is valid marriage continues despite both her 

parents had been severed. 

From the observations of the various printed and electronic media showed that in case 

of divorce, a lot going on "grabbing kids" who have not mumayyis or child who is not 12 

years old, so the power of the right child custody stipulation filed with the court. In terms 

of the power of child custody stipulation filed with the Court, the judge also specifies a 

power of attorney custody to one parent, or others. And in fact, a lot of power right child 

custody determination that implementation is not consistent, so it is necessary to find a 

model for the implementation of child custody determination power of attorney can be 

implemented consistently. This phenomenon is the background to do the research, the 

results of which are presented in the call for papers. 

B. PROBLEMS 

    How does the model for the implementation of policy formulation determination of power 

of  

    attorney parenting of children of divorce can be carried out consistently ? 

C. DISCUSSION 

1. Consistency-setting power of attorney foster parents of children due to divorce 

       One of the consequences of divorce, is the emergence of issues related to child 

care or maintenance that has not mumayyis or not 12 years old yet. The issue is : who 

will be followed by the child. Will the child join his mother or father. In most couples 

who divorce, the issue can be resolved by mutual agreement (husband-wife) without 

causing problems. But in most of the other partner, it becomes a source of contention 

prolonged, even been a scramble for child resulted in the emergence of legal issues or 
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implications for new issues. Such a condition is possible, because divorce itself is a 

result of the conflict between husband and wife. 

       If there is a dispute in which each party requires care and maintenance of children, 

the petition may be filed concurrently with the divorce or filed separately, after their 

divorce to the Religious Court where his wife lived. 

With the request, the judge will assess, children will be better taken care of the 

applicant or respondent. Referring to the norm in the Compilation of Islamic Law, a 

child who is not 12 years old yet mumayyis, parental rights / hadhonah can be given to 

his mother. However, the judge may decide otherwise, in accordance with the principle 

of child protection, namely the best interests of the child. The best interests of the child 

embodied in the form of protection of children's rights so that children can grow up 

with a reasonable and normal in accordance with human dignity. Therefore, the judge 

needs to understand and analyze the rights of children well.
1
     

However the decision handed down by the judge, who need to know more about is 

the implementation should be consistent. In this study, the definition is consistent with 

the correspondence between the court decision implementation. While the consistency 

of execution of court decisions regarding the right power parenting on children due to 

divorce, is compatibility between the determination of the rights of foster parents with 

the power of execution. 

The results showed that there is an inconsistency between the court ruling on rights 

of custody of the child with the power of execution. This was evident in the case of 

divorce couples artist, call it by the name of AA (the husband) and UU (wife), who 

have been blessed with 3 sons. The third child, when the divorce happened not  12 

years old yet, and  the Court determines that the power of attorney custody of the child 

falls on Act (mother). But in fact, during the process of divorce, children are in the care 

of their father, and the public know that AA is not willing to hand over their children to 

the law, and make it even does not allow the children to see their mother and does not 

allow the mother to see the children. 

This condition is very detrimental to the children, even feared to affect the growth 

and mental development in children. This paradigm is increasingly often reported in the 

media, and the results of research conducted in some Religious Court in Central Java, 

the data found inconsistencies in implementation of the court ruling on children custody 

                                                 
1
 Ahmad Zaenal Fanani, Pembaharuan Hukum Sengketa Hak Asuh Anak di Indonesia, UII Press Yogyakarta, 

Yogyakarta, 2015, hlm. 159.  
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rights of power caused by the divorce of their parents. The data are followed by a 

description of the judges, and the results are as follows: 

1).  Applicant is the mother, children custody invoke power of attorney for the 

father agrees to a divorce, as long as the children join the father ; The judge 

ruled the power of custody  rights falls on the mother, because the children 

were living with their mother. 

 2).  Applicant is the mother, children custody appeal for the right power because 

after      the divorce, the children are taken by the father ; The judge decides 

custody rights falls on the mother's power. 

3).  Applicant is the mother, begging for power of attorney custody after the 

divorce, the children are taken by the father ; The judge decides custody rights 

falls on the father's power, because the children are closer to their father. 

4).   Petitioner is the father, pleading for the right to power foster mother married 

again and converted, while the child was in the care of the mother; The judge 

sets a power of  attorney custody of the children falls on their father. 

5).  Judge gives power of attorney regarding the determination of children custody 

to one parent with a view, in fact the child was in the care of the father or the 

mother. If the children have joined the mother, it will be set to follow their 

mother. Vice versa, if the children have joined the father and closer to their 

father, the judge will set the power of custody rights to their father. 

6).   In order for a court warrant can be ignored and implemented, then the 

interested parties submit the petition to do the implementation of the court 

ruling on children care power of attorney. However, the execution / 

implementation of the determination of children custody rights of power can 

not always be implemented. 

    From this research, it turns out there is a discrepancy / inconsistency between the Court 

decision with implementation due to various problems. 

From the findings of this study can be said that the court ruling that has become the 

law is not always enforced. As Satjipto Rahardjo said that Law enforcement is the 

problem is not a simple problem, not only because of the complexity of the legal system 

itself, but also the complexity of the association between the legal system to the social 
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system, politics, economics, and culture. As a process, the rule of law is essentially a 

variable that has a correlation and interdependence with other factors. 
2
 

      The problem of law enforcement is a problem that is not simple. This is evident from 

the results of studies showing that the determination of children custody rights of power 

that has been set by the judge, not always workable. Whereas the determination of rights 

of custody of the children is the product of the power of the laws made by judges and 

must be implemented. Implementation of children custody determination of power can 

be used as a yardstick to determine the achievement of law enforcement. If the 

determination of the judge is not workable / inconsistent, then the law becomes 

unenforceable. While the determination of rights of custody that power can not be 

implemented, due to the complexity of the association between the legal system to the 

social system and culture. The legal system governing the rights of foster children due to 

divorce power should be done by request determination Religious Court judges, as well 

as for the implementation / execution required the submission of application to the 

Chairman of the Religious Court. The legal system that has been built is not always 

followed by the social system and culture. Cultural community to obey the law no 

warranty, present some inconsistencies establishment of children care power of attorney. 

There are various reasons that cause unenforceable determination of child custody rights 

of power, therefore it is necessary to find out more problems that affect the 

determination can not be implemented children care power of attorney, so it is said to be 

inconsistent. 

  2.  The problem that causes the inconsistency  of establishment of power of attorney 

foster  parents to children.  

Problems that cause the inconsistency of determination of children custody rights 

obtained authorization further information, as follows: 

    1).  Because it involves the interests of the child (human), are certainly not as easy as the 

verdict of the goods. Implementation of the decision to object goods, in case of 

trouble, they can do a forced effort. But concerning with the  children, it could not 

be forced as it will give a psychological impact to the children concerned. 

                                                 
2
 Satjipto Rahardjo, Penegakan Hukum Suatu Tinjauan Sosiologis, Genta Publishing, Yogyakarta, 2009, 

hlm.viii.  
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    2).   The Court has set a power of attorney custody of the children falls on their mother. 

But their father and the father brought the children  not wanting to give to mother, 

even mother hindered to see her children. 

    3).   The child's father intimidates and vilifies the mother, so that children do not want to 

see their mother, the children refused to join their mother, 

   4).    Children can not be presented as taken away (to the outer islands or abroad). 

Children's rights are set to be in the power of the foster mother, but because the 

mother converts (usually due to get married again), the children eventually 

transferred to join father ; 

                   There are several related factors that determine the law enforcement process as 

disclosed by Lawrence M Friedman, which is a component of substance, 

structure, and culture. Some of these components include the scope of the 

working of the law as a system. All these factors will determine the process of 

law enforcement in the community and can not be simplified by one another. 

Failure in one component will impact on other factors. 
3
 

 

As the opinion of Lawrence M Friedman in Satjipto Rahardjo, it can be said that 

the working of the law in society is affected by the component substance, structure and 

culture. From these results, it can be seen that the components that affect the consistency 

of the implementation of children custody determination power of attorney is a 

component of the substance, structure and culture. 

Meanwhile there is a fact, that the Court Decision is not always in accordance with 

the provisions of the Act are normative, for example, in Article 105 Compilation of 

Islamic Law has determined that in the event of divorce, the child is not yet 12 years old 

or has not been assigned to follow her mother's mumayyis. However, in certain cases, 

for example, the child refused to participate in the mother, the mother has a tendency to 

hurt / harm the child, the mother has not commendable behavior, or mother converted, 

then the judge will assign power of attorney custody of the child to his father. Thus the 

application of Islamic Law Compilation was not absolute. Similarly, as stipulated in 

Article 47 of Law No. 1 of 1974 on Marriage, that during marriage, children who are 

minors under the authority of parents during a power are not revoked. Meanwhile 

Article 45 (2) of the Act stipulates that: 

Both parents are obliged to maintain and educate their children as well as possible; 

                                                 
3
 Ibid, hlm.ix 
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1).  The obligation of parents referred to in subsection (1) of this section applies until the 

children are married or can be independent, where applicable obligation continues 

even though marriages between two people break up. 

        2).   This means that each parent retains the right authority foster parents of children as 

well as custody, care and maintenance as well as educating children. If there is a 

dispute over control of the children, the court gave its adoption (Article 41a of Law 

No. 1 of 1974 on Marriage). Either the mother or the father is obliged to preserve 

and educate their children based solely on the interests of the children. 

        Information obtained from interviews, that in the event of divorce, it is not always 

requested authorization determination rights of parents to the child, especially if both 

parents have agreed on children care; Also before the divorce when one parent leaves 

the house, while the children cared by the other parent. In many cases of divorce, the 

two sides have realized the power of attorney  not make the problem  care of children, 

because of the growth of the children would be better if both parents are given equal 

opportunity in educating children, despite having been divorced. Both parents must 

remain responsible for the care of children, as it has been mandated by legislation. 

         Judges do not always grant requests authorization rights to children custody filed 

by an interested party, because the judge considered from both parents who are truly 

unable to  care for the children, both in terms of mental, social and material. In addition 

to consider the matter, the judge also  pays attention to the determination by considering 

legislation, religion, children psychology, the petition of the father or mother, father and 

mother's behavior, as well as social and economic factors. 

From interviews with judges obtained information that the problems encountered in 

implementing the power of the Court Decision related to the rights of foster parents of 

children are: 

a. Their selfishness of the parents so close access to the children's mother or 

father. 

b. Intimidation to children by one parent. 

c.  Both parents are denouncing each other / vilify "the opponent" so that the 

children become confused or afraid. 

d. The children are taken out of Java or abroad. 

e. The children  refuse to join their father or mother as the establishment of the 

Court. 
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f. Lack of supervision of the implementation of the determination of the Court's 

power of attorney custody of the children. 

       In Article 49 of the Marriage Act became clear that the children's right to 

maintain and educate properly, remain attached to the children, even though the power 

of parenting rights have been revoked. This shows that the right of children to be 

educated, nurtured and preserved, and financed by both parents remain and are 

guaranteed by the Act, even if both parents have been divorced, even if the custody of 

the parents has been revoked. 

For a child, to face the divorce of his/her parents  is a heavy blow. Especially if the 

divorce had caused the children scattered, separated from the mother or father, sister or 

brother separate from (in the case of children "shared" care, no participating mothers and 

no father involved). This situation could have an impact on growth in psychology, 

because suddenly separated from the people he loves.  

   3.  Measures to overcome inconsistencies execution of court decision  

Recommendation from the results of this study, it is required  for the model of 

consistency on the court ruling power of attorney foster parents of children of divorce. 

Search of library materials, discovered institution Advisory Board Coaching Marriage, 

disputes, and Divorce (BP4). This institution is a partner of the Ministry of Religion that 

was formed with the goal of enhancing the quality of marriage in creating a happy home 

and  prosperous, harmonious family namely, mawadah (loving), warahmah (supportive) 

by developing Sakinah (happy) Family Movement Program. 

  The history of the BP4 establishment 

With the backround of study conducted in 1950 to 1954 by the Ministry of Religious 

Affairs to the statistics of Marriage, Divorce and Refer (NTR) at the time, discovered the 

fact that the number of divorce and divorce contested divorce compared with the events 

of marriage at 60 s / d 70 percent. This is encouraging H.S.M. Nasaruddin Latif, who 

was then head of the Office of Religious Affairs as Township of Jakarta Raya moved to 

establish an organization that engages in the Marriage Advisory. The organization is 

expected to be a solution for the enforcement of domestic life sakinah mawadah 

warahmah. At the initial step in 1954 he founded the SPP (Section Advisory Marriage), 

then in 1956 was transformed into P4 (Advisory Marriage and Divorce Settlement). 

Enterprises establishment of this organization was response from the community and the 
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Government (Ministry of Religious Affairs) so that later spread to East Java, 

Kalimantan, Lampung and South Sumatra. 

At the same time, on October 3, 1954 in Bandung it was established similar 

organizations with names BP4 (Marriage and Settlement Advisory Overcoming  

Divorce). The organization was founded on the initiative named Arhatha Head of 

Religious Affairs Office in West Java which was supported by the Organization of 

Women's Organizations and Leaders Community leaders. BP4 is rapidly growing in 

West Java to extend to Central Java. 1957 Special Territory Region of Yogyakarta 

followed a similar motion to set up a similar organization with the name BKRT 

(Household Welfare Agency). And quickly BKRT branches set up branches in regencies 

/ municipalities even to the District. All three organizations merged into one 

organization that is national by the name of BP4 (Advisory Board, Development, 

Preservation of Marriage), based in Jakarta, and the branches had been established 

throughout Indonesia. BP4 establishment was confirmed by the Minister of Religious 

Affairs, the Minister of Religious Affairs Decree No. 85 of 1961 which recognizes that 

BP4 is the only agency which seeks the Field Advisory Marriage and divorce rate 

reduction, in order to implement Determination of the Minister of Religion 53, 1958 

Article 4 numbers 3 letter F, item 4 letter e and chapter 11 number 5 letter. By the 

decision of the Minister of Religious Affairs was then BP4 is Semi Official Agency. 

In BP4 4th Conference November 16 up to December 20, 1976 set forth in the 

Articles of Association Article 1 Name and place of the position, stating that the 

organization was called : the Advisory Board of Marriage, and Divorce Dispute 

abbreviated BP4, and is based on the domicile of the Central Government. 

The decision was experienced improvement on June 18, 1977 to be re-issued Ministerial 

Decree No. Religion 30 Year 1977 regarding Affirmation of Marriage Dispute Advisory 

Board Recognition and Divorce (BP4) Center. 

   Confirming the recognition of the Advisory Board of Marriage, Dispute and Divorce 

(BP4) Centre was established in Jakarta on July 8, 1961 with the change of the basic 

articles of association last on December 20, 1976 as the only agency of supporting some 

of the tasks of Religious Affairs this case the Directorate General of Islamic Guidance in 

provision of advisory field of household marital discord and divorce. As rung in the AD 

/ ART (Articles of Association/ by laws) Article 3 that BP4 is the profession as a 

supporting task of Religious Affairs in the field of marriage counseling. 
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       Based on the Decree of the Minister of Religious Affairs of the Republic of Indonesia 

No. 417 of 2004 changes its name to "Advisory Board, Development and Preservation of 

Marriage (BP4) Center". The changes also occured according to the results of the 

National Council BP4 14th in 2009. The spirit of reform that calls for BP4 became more 

mature in managing itself after about 48 years as a semi-official government agency is 

now an organization with legal status  social religious and became partner of the 

Ministry religion of  Republic of Indonesia.
4
 

      Establishment history of  BP4  indicates the existence of a role in the preservation of 

marriage. This existence needs to be improved, so that its role increases, which also acts 

as a mediator. This role is to resolve inconsistencies implementation of the determination 

of power of attorney foster parents of children of divorce. BP4 role as a mediator for 

couples divorced in making child care power of attorney agreement.  

       The agreement results outlined in the minutes of the agreement made by BP4, and 

requested their establishment to the Religious Court. Findings BP4 role as mediator in 

the power of child custody rights deal is the model the researchers call "BP4 Friends of 

Children". This model can be used as a basis for making policy formulation consistent 

issue power of attorney foster parents due to divorce. 

D.   CLOSING. 

            Conclusion : BP4 Friends of Children is a concept model which is expected to be 

used as a basis for making policy formulation that can be used to overcome the problem 

of inconsistency fixing power of attorney foster parents of children as a result of  

divorce. 

 

 

 

 

 

 

 

 

 

 

                                                 
4
 http://bp4provinsijawatengah.org/berita-142-sejarah-bp-4.html 
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