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RECONSTRUCTION OF CRIMINAL PROCEDURAL LAW
(KUHAP) ABOUT THE DETENTION
BASED ON JUSTICE

Muhammad Khambali
Student of Doctoral Program Faculty of Law Sultan Agung Islamic University
Email :hmkhambali@yahoo.com

Teguh Prasetyo
Faculty of Law Satya Wacana Christian University
Email : prof.teguh.prasetyo@gmail.com

Sri Endah Wahyuningsih
Doctoral Program Faculty of Law Sultan Agung Islamic University
Email : sriendahw@yahoo.com

A. Background

Detention is a form of deprivation of freedom of movement a person. In the custody of a
conflict between two principles, namely the right to move someone who is a human right that must be
respected on the one hand, and the interests of public order on the other side of which must be
preserved for the people or the people of evil deeds suspect or defendant. Therefore, the detention
should be performed if necessary at all. Defects in detention can lead to things fatal to many parties,
including anchoring.*

The provisions on the validity (rechwaardigheid) detention stated in Article 21 paragraph (4)
Criminal Procedure Code, while the need to (noodzakelijkheid) detention stated in Article 21
paragraph (1) Criminal Code.

Therefore, the competent authorities did or did not make an arrest (Article 20 of the Code of
Criminal Procedure), the transfer of the type of detention (Article 22 of the Criminal Procedure Code),
and the suspension of detention (Article 31 of the Criminal Code) against the suspect or defendant are
at an institution or institutions, it provides opportunities for officials authorities detain, switching
types of detention, detention suspend deviates by detaining suspects or defendants arbitrarily or even
exceeds authority. Containment actions can also be used as a commaodity "buy-sell" by detaining a
suspect or defendant then "trade" to suspend the detention or transfer of the type of detention for the
"price" certain.

Researchers do research on the regulatory limit of detention, including the detention and
transfer of the type of suspension of detention of suspects or accused general crime. Researchers
interested in conducting research on detention, including the transfer of the type of detention and the
suspension of the arrest of the suspect or defendant, which further analyze the passage and find

construction rules detention of suspects or defendants in the Criminal Code.

! Andi Hamzah, 2011, Hukum Acara Pidana Indonesia, Jakarta: Sinar Grafika, him 127.
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B. Problem Formulation
The problem of this research will be studied by researchers with the contrast of the
background described above, is how the reconstruction of the rules detention of the suspect or

defendant in the Criminal Code that is based on values of justice?

C. Review of Theory

Reconstruction of rules detention of suspects or defendants in this study is the reconstruction
of the legislation governing the arrest and detention, including the suspension of the transfer of the
type of detention of suspects or defendants. Reconstruction of the Criminal Code, particularly
regarding detention, including the suspension of the arrest of the suspect or the accused intended to
reorganize fundamentally or to reconstitute the better for the implementation of detention including
suspension and transfer of the type of detention of a suspect or defendant based on values of justice
and expediency, not only merely achieving legal certainty.

To explain the regulations ideal reconstruction detention of the suspect or defendant based
on values of justice, researchers used the theory, as follows:

1. Theory of justice dignity of Teguh Prasetyo as a grand theory. Justice theory postulates dignified
departure from the system; working towards the goal, that is justice with dignity. Humanize
justice, or justice to nge wongke wong.?

2. heories about enforcement of Lawrence M. Friedman as a middle theory. According to Lawrence
M. Friedman, a legal system includes three components:®
(1) Legal structure, namely the parts that move in a mechanism, which is an institution created

by the legal system and has the function to support the operation of the legal system
(including the container of the legal system as legal institutions, and relationships or
distribution of power inter-agency law);

(2) Legal substance that actual results published by the legal system, in the form of legal norms,
both regulations, decisions used by law enforcement officials as well as by those regulated;
and

(3) Legal culture in the form of ideas, attitudes, expectations and opinions about the law as a
whole of factors that determine how the legal system where people obtain to accept legal or
otherwise.

3. Theory of Satjipto Rahardjo progressive law as applied theory. law enforcement does not execute
the law, but the spirit of deep made law, the necessary assessment of the behavior of lawless that

empathy, dedication, a commitment to the plight of the nation and the courage to uphold justice

2 Teguh Prasetyo, 2015, Keadilan Bermartabat, Perspektif Teori Hukum, Bandung: Nusamedia, him 2

® Lawrence M. Friedman, 1975, The Legal System: A Social Science Perspective, New York, Russell Sage
Foundation, halaman 10, sebagaimana dikutip Sri Endah Wahyuningsih, 2013, Prinsip-Prinsip Individualisasi
Pidana Dalam Hukum Pidana Islam, Semarang: Badan Penerbit Universitas Diponegoro, him 4-5
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for human happiness, for human welfare, the laws are only guidelines, necessary process to

achieve substantial justice.

D. Discussion

There are some rights of suspects or defendants obtained the suspect or the accused, namely:
The right to immediately obtain examinations; The right to freely provide information to
investigators; The right to have legal representation at every level of examination; The defendant
imposed detention is entitled to contact or receive personal physician visits for the sake of good health
that has to do with the proceedings or not; The defendant has the right to sue for damages and
rehabilitation; The defendant is entitled to apply for suspension of detention; The similarity of these
cases are all victims of misguided law enforcement come from the poor and powerless against
injustice, so that their voices can not be heard. They do not have the money to pay the bail surety; The
bad situation in detention houses or other places used to detain a suspect or defendant in Indonesia,
can now be said to have been in a state of acute over-crowded.

Factors that cause the arrest of the suspect or defendant is not justice due to non-fulfillment
of rights of suspects or accused and does not dare to enforce a law enforcement paradigm progressive
law, as follows: Regulation of the detention of the suspect or defendant who has a weakness (faint) as
well as Article 21 paragraph (1) Criminal Code makes the competent authority to make arrests easily
decide to detain a person; Authorized officer to make an arrest is still using the maximum
containment mechanisms to the limit allowed by the Code of Criminal Procedure detention; The
mechanism of transfer of the type of detention of suspects or defendants who are on the same official
made official subjectivity is decisive in whether or not to grant the request transfer of the type of
detention; The mechanism of suspension of detention of suspects or defendants who are on the same
official made official subjectivity is decisive in whether or not to grant the request for suspension of
detention; Demand surety guarantees in the form of money provides an opportunity to the authorities
hold to tend to make an arrest in the hope of suspects or defendants will file a request for suspension
of detention; Demand surety guarantees in the form of money provides an opportunity to the
authorities to hold the surety to perform modification of the suspension of the surety; Required bail
surety in demand may not be met by the suspect or defendant is poor; Their lack of regulations in the
Criminal Code does not recognize the existence of judicial scrutiny (judicial supervision) in addition

to a pre-trial mechanism.

E. Reconstruction

Reconstruction of rules detention of the suspect or defendant based on values of justice
dignified to change, add to, or enhance the articles which contain the rules or conditions of detention,
as follows:
1. Article 21 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows:

perpanjanjangan arrest or detention or continued detention of a suspect or defendant who
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allegedly committed the crime based on sufficient evidence and alleged suspects or defendants
will:

a. escape;

b. destroy or eliminate evidence and / or evidence;

c. influence witnesses;

d. committing a crime;

e. threatened her safety and with the consent or request of the suspect or the accused;

Article 21 paragraph (4) Criminal Procedure Code after reconstruction formula, as follows: The
arrest may only be imposed on a suspect or defendant who committed the crime or trial as well as
providing assistance in the offense in terms of:

a. the criminal offense punishable by imprisonment of 5 years or more;

b. crime referred to in Article 282 paragraph (3), Article 296, Article 335 paragraph (1), Article
351 paragraph (1), Article 353 paragraph (1), Article 372, Article 378, Article 379 A,
Article 453, Article 454, Article 455, Article 459, Article 480 and Article 506 Book of Law
Criminal Law, Article 25 and Article 26 Rechtenordonnantie (violation of the Ordinance of
Customs and Excise, last amended by Gazette 1931 No. 471), Article 1, Article 2 and
Acrticle 4 of Law Immigration Criminal Act (Act No. 8 Drt. In 1955, the State Gazette 1955
No. 8), Article 36 paragraph (7), Article 41, Article 42, Article 43, Article 47 and Article 48
Law law No. 9 of 1976 on Narcotics (State Gazette of 1976 Number 37, Additional State
Gazette No. 3086);

c. the suspect or defendant has no permanent residence or identity is not clear, although the
criminal act suspected / indicted punishable by imprisonment of less than 5 years;

Acrticle 23 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: At
the request of the suspect or the accused judge commissioner can divert one type of detention to
another type of detention referred to in Article 22.

Article 24 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: The
detention order given by the investigators as referred to in Article 20 is done for a maximum of
10 days.

Article 24 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows: The
period as mentioned in paragraph (1) if necessary in the interests of unfinished inspection may be
extended by the judge at the request of the investigating commissioner for a period of 14 days.
Article 25 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: The
detention order given by the public prosecutor as referred to in Article 20, only applies maximum
of 7 days.

Avrticle 25 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows: The

period as mentioned in paragraph (1) if necessary in the interests of unfinished inspection may be
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10.

11.

12.

13.

14.

15.

16.

17.

extended by the judge at the request of the public prosecutor commissioner for a period of 14
days.

Article 26 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: the
district court judge hear the case referred to in Article 84, for the purpose of examination
authorities issued arrest warrants for a maximum further 60 days.

Article 26 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows: The
period as mentioned in paragraph (1) if necessary in the interests of the investigation has not
been completed, it can be extended by the chairman of the district court concerned for a
maximum of 60 days.

Article 27 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: a
high-court judge hear the case referred to in Article 87, for the purpose of examination is
authorized to issue an arrest warrant continued for longer than 30 days.

Article 27 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows: The
period as mentioned in paragraph (1) if necessary in the interests of the investigation has not
been completed, it can be extended by the head of the high court concerned for a maximum of 30
days.

Acrticle 28 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows:
Supreme Court Judges who hear the case referred to in Article 88, for the purpose of examination
is authorized to issue an arrest warrant continued for longer than 30 days.

Acrticle 28 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows: The
period as mentioned in paragraph (1) if necessary in the interests of the investigation has not
been completed, it can be extended by the US Supreme Court to a maximum of 60 days.

Acrticle 29 paragraph (1) letter a Criminal Code after reconstruction, formulation is as follows:
There is no reconstruction. Researchers proposed Article 29 paragraph (1) letter a Criminal Code
removed.

Article 31 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows: At
the request of the suspect or the accused judge commissioner may suspend detention with bail
money and / or based on the terms specified.

Article 31 paragraph (2) Criminal Procedure Code after reconstruction formula, as follows:
Because of his judges commissioners may at any time revoke the suspension of detention in the
case of the suspect or defendant violates the terms referred to in paragraph (1).

Article 77 of the Criminal Procedure Code after reconstruction formula, as follows: Judicial
Commissioner is authorized to examine and decide, in accordance with the provisions stipulated
in this law: a. whether or not, legitimate or not the arrest, detention, discontinuation or

termination of the prosecution investigation.
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18. Article 123 paragraph (1) Criminal Procedure Code after reconstruction formula, as follows:

Suspect, family or legal counsel may appeal the detention or arrest of the suspect to judge the

type of commissioner.

19. Section 123 subsection (2) Criminal Procedure Code after reconstruction formula, as follows: To

judge the commissioner may grant the request to consider about whether or not the suspects

remain in custody or remain in a particular type of detention.

20. Furthermore, researchers propose additional article about the judge commissioner to be included

in the Criminal Code, as follows:

(1) The Judicial Commissioner is authorized officials assess the course of investigation and

prosecution, and other authority specified in this Act.

(2) Judicial Commissioner or Preliminary Examining Judge is authorized to determine or

decide:

a. need/ or unauthorized absence / of the arrest, detention, search, confiscate, or tapping;

b. cancellation or suspension of detention;

c. that the statements made by the suspect or defendant in violation of the right to not
incriminate oneself;

d. evidence or statements obtained illegally can not be used as evidence;

e. compensation and / or rehabilitation for a person who is arrested or detained unlawfully
or compensated for any property that was confiscated illegally;

f.  suspect or defendant is entitled to or are required to be accompanied by legal counsel;
that investigation or prosecution has been carried out for unauthorized purposes;
termination of an investigation or prosecution termination that is not based on the
principle of opportunity;

i.  whether or not a case for prosecution to the court;

j.  violation of the rights of suspects whatever else happens during the investigation stage.
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