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A. THE BACKGROUND 

       Occurred facts civil law that is the buying and selling transaction with the 

object of property rights of the land, it resulting the appearance of absolute ownership 

transition. The Constitution No. 5 of 1960, the main points of Agrarian Article 20 (2), the 

property rights can be switch and to be redirected to another part
1
. That agreement of buy 

and sellhave been bornin seconds the reached of “agreed” regarding goods and prices
2
. 

Because it happened switch over of rights that is the absolute property rights according to 

the Civil Law its happened a legal relationship. So that buy and sell legitimately according 

to the Civil Law it can be poured into the authentic deed that made in front of the Notary 

public that is the deed of “the keel agreement treaty of buying and selling with the 

authority”. 

Buying and selling of the land rights be poured into the authentic deeds that made 

in front of the Notary public on his authority  according to the constitution, and the Notary 

is not a part, at the instance of the parts to poured into the authentic deed and further more 

it’s the lifelong responsibility notary and the notary have the principle of formal 

correctness so it does not have responsibility to the contents of the deed, but then is in 

dispute against the bad tagged, The deed has been made Notary made basic a legal 

disputes in volving notary that made, anytime notary can be assign as a suspect/be 

detained which had no connection with the contents of the deed. 

 

                                                 
1
 Subekti, Kitab Undang-Undang Hukum Perdata, Pradnya Paramita, Jakarta,2008, page 622. 

2
 R.Subekti, Aneka Perjanjian,,Cetakan VII,Alumni Bandung. page 2. 

mailto:notarissubiyanto354@yahoo.com
mailto:gunarto@unissula.ac.id
mailto:jawade@unissula.ac.id
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B. FORMULATION OF THE PROBLEM 

 

       From the description abovemay be with drawn a formulation of the problem 

that has to dowith this paper. 

“Do Notary could become a criminal suspects in  deed  made” 

 

C. DISCUSSION 

 

1. Making the authentic deed in front of a Notary. 

The interest of the part are protected with that deed. the contents of the deed 

are head deed about the number, the date and the time when the deed are made, official 

name, the jurisdiction, and the identity of the parts is the subjective terms, the deed 

bodiesconsists of the contents of the deedbeing  objective conditions and the end of the 

deed which is related with read out the contents of the deed and also affixed signature 

and a finger print of the parts, witnesses and Notary with the principal clause a payment 

in full with the authority, where the seller giving a special authority that the power of 

the law are deviate from the Articles 1813 Book of the Law of Civil Law because 

already available acecoir. It is intended that the buyer still be able to take a legal action 

anytime. The Law No. 2 of 2014 about the Notary position Article 1 (1)mentioned  

“Notary is a public official authorized made an authentic deed and another authorityas 

intended in this Constitution
3
. 

A public official term is a translation of the term Open bare Amtbtenaren 

which are contained  in an Article 1 Notary Position Regulations and Article1868 

Burgerlijk Wetboek (B.W),Article 1 Notary Position Regulations mention that : “De 

notarissen zijn openbare ambtenaren uitsluitend bevoegd, om authentieke akten op te 

bereene algemeene verordening gebiedt of debelanghebbenden veriangen,  reksels uit 

te geven; alles voorzoover het opmaken dier akten door eene algemeene verordening 

niet ook aan andere ambtenaren of personen opgedragen of voorhebehouden is, and an 

Article1868 Burgerlijk Wetboek (B.W) mention that : “Eene authentieke acte is de 

zoodanige welke in de wettelijken vorn is verleden, door of ten overstaan van openbare 

ambtenaren die daartoe bevoegd zijn terplaatse alwaar zulks is geschied..
4
 

                                                 
3
 Undang-Undang Nomor.2 Tahun 2014, page 2. 

4
 Habib Adjie, Sekilas Dunia Notaris & P.P.A.T, C.V. Mondar Maju, Bandung, 2009, page 15 

2 
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The provisionsof  anArticle1868 B.W mention that the deed can be saidan 

authentic deed if its eligibleas follows : 

1. That deed made by (door) or made in front of(ten overstaan) a public 

official(openbare ambtenaren). 

2. That deed must be made in the form of (vorm) which has been specifiedby the 

constitution (wettelikj/’e vorm). 

3. The public official that made the deed must be authorized to made that deed , an 

authority by work area (territory) or the time when that deed are made.
5
 

       Law of the Republic of Indonesia Number 2 2014 about the Notary 

position that the notary as public official be based on Article 1 (1), bentuk (vorm) 

Notarial Deedbased on Article 38 paragraph (1) are determined suchlike an authentic 

deed have a perfect verification power and the notary authorized based on Article 1 (7) 

and the jurisdiction facing to the officials. Philipus.M. Hadjon
6
. Explain that authorized 

obtainable through three sources, there are : attribution, delegation and mandate. The 

authority attributionin the usualoutlined through division of state power by constitution, 

while an authority of delegation and mandatean authority that comes from delegation. 

The deed that Notary made constitutea written evidence, there for the 

constitution be givena perfect verification power. According to Article 165 

H.I.R(Article 285 and Article R.Bg B.W 1870 and 1871) an authentic deed for the 

parties and their heir and they acquire rights of  him is a perfect evidence about what is 

contained in it and even about what contained in the deed as a mere narrative the latter 

is just along what is described itthere is a direct relationship with the principal deed
7
. 

The Deed said to be authentic as long as cannot be proven otherwise  (acta 

publica probant sese ipsaprinciple) even have a the strength of evidence out wardly, 

that is to say that who's questioned the deed then he has the burden verification toward 

his refute on the authentic deed (Article 138 H.I.R, R.Bg 164, 148 Rv) .. 

 

2. Legal protection for Notary profession 

While an authentic deed evidentiary value have a strong verification, there are 

: 

                                                 
5
 H.Husni Thamrin, Pembuatan Akta Pertanahan Oleh Notaris, Laksbang Pressindo, Yogyakarta, 2011, page 

23. 
6
 H.Husni Thamrin, Pembuatan Akta Pertanahan Oleh Notaris,Op.Cit, page 67. 

7
 H.Husni Thamrin, Pembuatan Akta Pertanahan Oleh Notaris,Loc.Cit , page 31s 

3 

4 
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1. Outwardly probative value (Uitwendige Bewijskracht) which is in conformity with 

therule of lawwhich has been determinedan authentic deed on terms. 

2. Formal ( Formele Bewijskracht ) that something incident and that fact carried out in 

deed are really carried out by a notary or be explained by the parties overlooking 

listed in the deed. 

3. Materil ( Materiele Bewijskracht), certainty about a deed material what is called in 

the deed constitute proof of legitimate for parties that a deed be delivered and pour 

into Partij deed. 

If the parties and another parties are not the parties question that deed no need 

to pull the notary as a defendant/join a defendantor reported, even considered 

participate acts so entangled or convicted as a create offenseas mentionedat  Article 55 

of the Criminal Code, participate, if used the argument of this articlerelated with an 

authentic deed position then there is an indication the criminalization of law. Notary be 

suspect, except in the extreme notary deliberately to fulfill a personal interests such as 

entering a faked information in the authentic deed directly relatedby deed minuta 

attached, there is a parties are not attend,  there’s unknown renvoi one of the partiesthus 

becoming a source of dispute. However its needs to be reviewed what if there a parties 

are not attend, not attending in unison  or notary sign in the deed outside his territory, 

there are changes/renvoi within  minuta deed, whether to the things mentioned above 

are categorized as a criminal offense?, all those in UUJN instead of criminal sanctions 

it is called deed under the handdue to legal redress. 

In the decision of the Supreme Court number: 1642 / K / Pdt / 2005, that in a 

civil actionoften includeda civil actiondue to incomplete defendantresulting error in 

persona./error of law subject then the claim is not accepted./Niet Ontvakelijkverklard. 

In the decision of the Supreme Court number : 702 K/K/Sip/1973, September 

5, 1973, that an authentic deed made by notary as the deed, if the parties to the dispute, 

a legal certainty that notary can not be punished because the deed he made is an 

authentic deed already according to the Law, with principles  “no punishment without 

fault " or “ culpabilitasprinciple”
8
. 

 

 

 

                                                 
8
 Sri Endah Wahyuningsih, Prinsip-prinsip individualisasi pidana dalam hokum pidana Islam, Badan penerbit 

Universitas Diponegoro, Semarang, page 116 
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D. ENDING 

 

1. Conclusion 

 Consideration verdict Constitutional Court 49/2012 for Notary as a public 

official calls on law enforcement must be maintained  authority and specially treatedin 

order to maintain the dignity of the notary in the proceeding sprudence necessary of the 

law enforcerin action without injuring the principle of rule of law (Ps 1 v 3 

Constitution), include the notary’s name and signature interpreted the notary   as a party 

to the deed so it is placedas a defendant/ a join defendant/ witness / suspect / defendant, 

put notary position misguided do not understand the position of Notary in the National 

legal systems, then the demands deeds against the law (onrecht matigedaad) pursuant 

to Article 1365 can not be done. 

 Notary legal protection if   in a civil action are never comes it can verdict 

Verstekif the decision is adverse Notary it can apply for resistance Verzetandneeded 

assistance to defend their legal rights and if the notary present follow the trial then no 

need to answerin the principal casehow ever must be answered the exception to the 

authority of the Notary. 

 

2. Suggestion 

a. Because the Notary in their profession vulnerable to problems which can be 

included in a criminal caseit is necessary accompany mentor advocacy of the 

Honorary Council of Notaries / MKN so investigators do not necessarily callas a 

witnessand then as a suspect. 

b. The law reform related to Article 55 of the Criminal Code need to be tested in the 

yudicial Reviewso that it’s not become an Article were easily made the oremby 

unscrupulous investigators to ensnare Notary criminalized as a result of its will 

become disabled in the community if the status of the convict, spikis, related to the 

moral and the material that must be borne to his family. 
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