The 2nd Proceedmg

.-"!"

f;mlndonesm Clean of Corruption in 202(

:
E

- - .-g'
-

"Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”

IMAM AS SYAFEI BUILDING

Faculty of Law, Sultan Agung Islamic University
Jalan Raya Kaligawe, KM. 4 Semarang, Indonesia

UNISSULA PRESS

ISBN. 978-602-1145-41-8




TABLE OF CONTENTS

FrONT P it e e s e e e e e e e e e e e e e e e e e e e e e e e e e et et et et ettt e b e et bttt bebentnnnnnnnnananaan i
Information of the International SEMINAT ......c.uviii i e ii
CoMMITEEE COMPOSITION oiiiiiiiiiiitit ettt ettt ettt e e e e e e s et bttt e e e e e e e esssannbbnbeaeeeeeessnnannns iii
] = ol DU PUUURTRN iv
Greeting From The Dean Faculty Of LAW ...cc.ueiiiiiiiiii ettt et Vi

INDONESIA’S KPK AND NSW'’S ICAC: COMPARISONS AND CONTRASTS
Ao AT 12 0 Lo Y =1V « AP 1

CAN INDONESIA FREE ITSELF FROM CORRUPTION IN 2020?
Prof. Dr. HIKMahanto.,S.H., LLIVL ..ottt e e e e e e e e e et rarr e e e e e e e e e snnnrnraraeeeas 4

AN ACT TO ESTABLISH THE ANTI-CORRUPTION AGENCY, TO VEST POWERS ON OFFICERS
OF THE AGENCY AND TO MAKE PROVISIONS CONNECTED THEREWITH.
[20e] o110 aTIY T o1 1=T TSP PPPURRRN 7

STRATEGY TO CREATE INDONESIA FREE CORRUPTION IN 2020
Dr. Jawade Hafidz, S.H., MLH ..ot e e e e e e et e e e e e e e e e e e abararaeeeas 11

THE NETHERLANDS INGLOBAL CORRUPTION
Siti Malikah Marlou FEEI, IVLLA. ...ttt e e e e e e e et r e e e e e e e e e e s abaabaaaeaaaeeeeaas 28

ROBUST YET FRAGILE: EFFORTS IN COMBATING CORRUPTION IN INDONESIA
LI L= T L= L T T I 33

LEGAL STATUS OF AKTOR’S FOR CORRUPTION
(In the Perspective of Islamic Law)
SUMAIWOTO UMIAT oo e et e e e e e e e et e e e e e e e aata e e e e eeetabaaeeeeeeesssanseeeeenesnnn 37

THE ROLE OF LAW IN THE POVERTY REDUCTION STRATEGY
LaNtik KUSUM@ Aji veeeiiiiieiee ittt ettt e ettt e e e s ette e e e e stta e e e e ebtaeeeeebtaeeesanstaeaesansbaaeesanstneessansaneessns 46

THE INDEPENDENCY OF THE INSTITUTION FOR THEPROTECTION

AND THE ESTABLISHMENT OFHUMAN RIGHTS TOWARDS

THE GLOBALIZATION ERA 2020

([ F 1o O OO OO U PO P OO P PP OTOPPTRPPPRPPPPON 55

THE URGENCY OF ANTI CORRUPTION EDUCATION
FOR COLLEGES IN INDONESIA
I W DI Lo = T L TR 62

THE PROBLEMS OF DIVORCE IN CUMULATION AT THE RELIGIOUS COURTS BASED ON THE
PRINCIPLES OF SIMPLE, FAST AND LOW COST
EliS RN M AN WAL it 78

DISPARITIES DECISION RELATED TO INTERPRETATION
OF ARTICLE 2 AND 3 CORRUPTION ERADICATION ACT
FAY {0 o= AV/ e [o e [ T PSPPSR 87

DIVERSITY ADULT AGE LIMITS POSITIVE LAW IN INDONESIA
(Studies in Multidisciplinary Perspective)
MUNGMMAA ANATT oo e e e e e e e e et braaeeeeeeeeeesaababaasaeeseeeeeesassssrseeseaeeenas 102

Viii “Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”



THE APPLICATION OF BALANCE IDEA IN SETTLEMENT

OF DOCTOR MALPRACTICE CASE THROUGH PENAL MEDIATION
1l N VTS o F- 1Y Yo DU UPR 111

MODERNIZATION LAW AS A CRIME CORRUPTION VERY EXCEPTIONAL
THROUGH ENFORCEMENT OF ETHICS
DAY =X 2 Lo TR TR A N = [UT o o 118

CORRUPTION POTENCIES IN LAND USE POLICY
(A Case Study in Kuningan Regency)
[ TR 10 e [T - o PSP PPUPPPPRNt 126

CORRUPTION PREVENTION AND CONTROLS
(1N o S TUTe [ =T T SRR 133

ISLAMIC LAW VALUES TRANSFORMATION IN THE RECONSTRUCTION
OF THE LEGALITY PRINCIPLE OF INDONESIAN CRIMINAL CODE
Sri ENdahWahyUNINGSiN ...cccoi e e e e e st e e e e e e e e s s ranntraneeeeeeeeeennannns 145

JUSTICE AND CHARITY IN JAKARTA’S NORTH COAST RECLAMATION PROCESS
THAT WILL LEAD TO INDONESIA CLEAN OF CORRUPTION

THE REFLECTION OF ISLAMIC BANKING IN THEORY AND PRACTICE
F N T\ =1 a Lo [0 T o] 1 = 1 1 TN 171

THE IMPLEMENTATION OF LOCAL WISDOM SIRI’NA PACCE AS AN EFFORT
OF CORRUPTION ERADICATION IN INDONESIA
Y O T a1 Y/ = 1Y (O T [ 181

DISCOURSE POLITICAL LAW IN INDONESIA
ON A COMPLETATION OF PLATO PHILOSOPHY
Adrianus M. NEEOIO,SH.,IVL.PA...........uiiiiiiiiii e e e e e e e s r e e e e e e s e s nnreaaaaeeaeaeeas 189

STUDY OF INDONESIA’S PARTICIPATION IN ICSID
ABUS SAITUL ADID ... e et e e e et e e e e ba e e e e et e e e e earae e e e nnneas 202

NOTARY ROLE IN THE IMPLEMENTATION OF EXECUTION PROCUREMENT

OF GOODS AND SERVICES ARE FREE OF CORRUPTION BASED

ON THE PRINCIPLE OF GOOD GOVERNANCE

AATIS YULIA 1 e e e e e e e e e e e e e e e aaaaaaaaaaaaaareararerara—a. 211

ANALYSIS WIRETAPPING AUTHORITY UPPER KPK LAW ENFORCEMENT
IN THE PERSPECTIVE OF HUMAN RIGHTS
Ariyanto,.SH, . IMIH ... .. s e e e e e e e e e e e e e e aeaaaaaeaaaaeaaeeeeeeernararaaa 221

SOCIAL WORKING PENALTY AS SOLUTION
IN ERADICATING CORRUPTION IN INDONESIA
DYV Y/ =T 7 1o YN 232

LEGAL POLITICSOF EMPLOYMENT IN TERM OF PART OF TASK HANDOVER
TO OTHER COMPANIES IN INDONESIA
=0T 1 o TN U= 1 o U USSR 244

The 2nd Proceeding
“Indonesia Clean of Corruption in 2020”


ACER
Typewritten text
THE  APPLICATION  OF  BALANCE IDEA IN SETTLEMENT


RESOLUTION OF DISPUTES OF OUTSOURCING WORK FORCE
IN THE COMPANY EMPLOYING OUTSOURCING SERVICE
PUPU SHIWUIAN SUMAYA .....oooii oo ab e e e b aeeenresnesrsnernnan 256

THE APPLICAT ION OF CORRUPTION LAW
TO WARD CRIMINAL ACT IN THE FIELD OF FORESTRY
L= 1o LT 267

THE EFFORTS OF ERADICAT ION OF CORRUPTION THROUGH INSTRUMENTS
OF MONEY LAUDER ING LAW AND RETURN ACTORS ’ ASSETS
Yasmirah Mandasari SAragin............ccuiiiiiioo i 276

AFFIRM ROLE OF EXISTEN CE RECHTSVERWERKING
TO ACHIEVING LEGAL CERTA INTY IN LAND REG ISTRAT ION
Rofig laksamana, Setiono, | Gusti Ayu Ketut Rachmi Handayani, Oloan Sitorus................... 287

ANTI-CORRUPTION EDUCAT ION AT AN EARLY AGE
AS A STRATEG IC MOVE TO PREVENT CORRUPTION IN INDONES IA
To E= WY [ 1Yo ) 1= 4 F= TR 304

FREED INDONES IA’S CORRUPTION BETWEEN HOPE AND REAL ITY
Dr. Tongat, SH., MHum., Said Noor Prasetyo, SH., MH.........ccccoooiiiiiiiiiiii e 313

UTILIZAT ION OF INDONES IA MARINE RESOUR CES IN AN EFFORT
TO REAL IZE INDONES IA TO WARDS THE SHAFT OF THE MARITIME WORLD
Dr.Lathifah Hanim, SH.M.Hum., M.Kn. and Letkol (mar) MS.Noorman, S. Sos., M.Opsla..... 319

POTENT IAL CORRUPTION IN THE VALIDAT ION POLICIES
ON ACQUISITION TA X OF LAND AND OR BUILDING
11 A =TT L (o TP PTPRR 325

THE EFFORT OF LAW ENFORCEMENT IN COMBAT ING CORRUPTION
IN SOUTH SUMATERA
S (RS TS = 1 g (1= TR PTPTTTR 334

ETHICAL PERS PECTIVE AND THE MAPPING OF NORM IN CORRUPTION ACT

SIth ZUIBEKNAN. ...t e e s e e e e 344
AN EXPANSION OF CONCEPT THE STATE ECONOMIC LOSS

IN CORRUPTION IN INDONESIA

Supriyanto, HartiwiningSin, SUPANTO.........ccccoiiiiie bbb re e s ananananes 354

JURIDICAL STUD IES ON SUBSTAN CE AND PRO CEDURE OF THE DISMISSAL
OF THE PRES IDENT AND/OR VICE-PRES IDENT AFTER THE REFORMAT ION
Siti Rodhiyah DWIi ISTINAN........ceiiiiiii e e e e 364

THE ROLE OF THE SHARIA SUPERVISORY BOARD IN THE FRAMEWORK ENFORCING
SHARIA PRINCIPLES AT THE INST ITUTE OF ISLAMIC BAN KING IN SEMARANG
F N Y= L YA L = LT L OO P PP PPPPPP 376

SEMARANG CITY GOVERNMENT ROLE IN CONSERVATION AND ENVIRONMENTAL
PROTECTION TO THE CAPITAL OF THE NATIONAL HERITAGE IN INDONESIA
Achmad J Pamungkas (Indonesia), Carlito Da Costa (Timor Leste) ........cccveeeeeeeiriiiivnenennn. 390

X “Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”



STUDYING THE WISDOM OF ZAKAT
Moch. Gatot Koco (Indonesia), Basuki R Suratno (Australia) .........cccccccevvvvieeiii. 398

HOMOLOGATION RECONSTRUCTION IN BANKRUPTCY THAT IS BASED ON
DIGNIFIED JUSTICE
F o T8 34T T ] (o TP 410

RECONSTRUCTION OF EXECUTIVE AND LEGISLATIVE AUTHORITY

IN MAKING GOOD GOVERNANCE (GOOD GOVERNANCE) VALUES BASED ON
WELFARE

1Y o] aF=T g =0 B N T= 11 1 0 TR 420

THE TASK RECONSTRUCTION AND BPKP’'S AUTHORITY IN THE CASE
OF JUSTICE VAUE BASED CORRUPTION
Sarbudin Panjaitan ...........o.oooiiiioii e 429

THE RECONSTRUCTION OF MADLIYAH AND IDDAH MAINTENANCE
AND MUT'AH IN DIVORCE CASE FOR JUSTICE AND WELFARE
N4 U1 = TR 438

JURIDICAL ANALYSIS OF THE ALLEGED CRIMINAL OFFENSE TO MANUFACTURE
A NOTARY DEED
SUDIYANTO ..t e e e e e e e e e e e e e e ans 446

REVITALIZATION DEAL IN AKAD HYBRIDS IN SHARIA BANKING VALUE BASED
ISLAMIC JUSTICE
1 ST 13 o | PRSPPI PRSPPI 452

RECONSTRUCTION OF LEGAL PROTECTION DISTRICT HEAD IN THE ELECTION
IMPLEMENTATION OF VALUE-BASED JUSTICE
Kukuh Sudarmanto AIUGOTO ........cooiiiiiiiiieie et e e e e e e s nanneees 462

ABUSE OF AUTHORITY OFFENSE THEOLOGICAL RECONSTRUCTION LAW
ERADICATION OF CORRUPTION (LAW NUMBER 31 OF 1999

JO. LAW NUMBER 20 OF 2001) BASED ON VALUE OF JUSTICE

PNy o T IR B0 4T N U TR 472

RECONSTRUCTION OF THE DAILY PAID WORK AGREEMENT IN THE EMPLOYMENT
LAW BASED ON JUSTICE
Christina N M TODING cooovviiiiiie 479

THE LAW AND THE IMPACT OF MARRIAGE SIRRI
S F= 1o = 1IN 1 = 1 N 489

CRIMES AGAINST CHILDREN AS ACTORS
Y181 aF=Ta ] aF=To M@ aTo ] | PR RPTPT 503

RECONSTRUCTION OF CRIMINAL PROCEDURAL LAW
(KUHAP) ABOUT THE DETENTION
Muhammad KRAMDBDA ...ttt ettt et et et e e e e e ee e e e eereeneeenaees 512

The 2nd Proceeding Xi
“Indonesia Clean of Corruption in 2020”



BASED ON JUSTICE

PROBLEMS OF DISPUTE RESOLUTION REGIONAL CHIEF ELECTION (GOVERNOR,
REGENTS AND MAYOR)

ESt ININGIUM e e e e e e e et e e e e e s ss e e e e et e e e e e e s nnn e e e aeeens 520

RECONSTRUCTION REGIONAL MINIMUM WAGE (UMR) IN RENEWAL

OF EMPLOYMENT LEGAL REMEDIES BASED INDONESIA THE VALUE JUSTICE
PANCASILA

Lo I © 1Yo o[ TP 531

IMPLEMENTATION OF LAW AS TO MAINTAIN SECURITY IN THE CONTEXT
OF PROFESSIONAL POLICE POLMAS (CASE STUDY IN LAMPUNG POLICE)
Y 1 g P=T g aTa e F=To = T = o TR 539

RECONSTRUCTION OF CRIMINAL SANCTIONS PENAL CODE ACTORS
ON ABORTION CRIME BASED ON THE VALUE OF JUSTICE
HanUuring AYU ArdNani PULTT .......eveee oot e e e n e e e e 549

REGISTRATION FIDUCIARY GUARANTEE REALIZE
LEGAL PROTECTION OF CREDITORS AND DEBTOR
YN AT a =Y (U] F= 1 o T [ = T 556

RECONSTRUCTION OF LEGAL DISPUTES MEDIATION IN HEALTH CARE
FOR PATIENTS HOSPITAL BASED ON THE VALUE OF JUSTICE
TEQUN ANINGITO et e e e e et r e e e e e e e st e e e e e e e e e e e e annrere e s 569

RECONSTRUCTION OF CRIMINAL SANCTIONS AGAINST CRIME OF ACTORS
AND MURDER MURDER IN PLAN BASED ON VALUE OF JUSTICE CRIMINAL
CODE

Maria Marghareta Titiek Pudji Angesti Rahayu Teguh Anindito .............cccccveeviieeiieciecciieeee, 579

IMPLEMENTATION OF PENAL MEDIATION IN CRIMINAL LAW
N LIRS N[ b= L - | TSP RUTURURPTRORPS 587

FAIR SETTLEMENT RECONSTRUCTION OF PROBLEMATIC CREDIT DISPUTE AT BANK
RAKYAT INDONESIA (STUDY CASE AT MEDAN-SINGAMANGARAJA BRI BRANCH
OFFICE)

BacChtiar SIMaUDPBING ......ueeeiiieiiiiiiie et e e st e e e e e e s e e e e e e e e e nnnnbene s 594

RECONSTRUCTION OF THE WASTE MANAGEMENT LAW BASED ON
WELFARE VALUE
M. HASYIM MU L.ttt ettt eeseeeseesseeeennnee 616

RECONSTRUCTION LAW OF PUNISHMENT AGAINST CHILDREN
NARCOTICS ABUSE-BASED PROGRESSIVE LAW
IF=1 (] 14T TN © 11 111 PSSP 625

LEGAL PROTECTION PROBLEM OF WIFE AND CHILDREN
OF POLYGAMY SIRRI IN INDONESIA

Xii “Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”



IDEAL RECONSTRUCTION OF REHABILITATION PUNISHMENT FOR NARCOTICS
ADDICTS AND ABUSER'S VICTIMS JUSTIFIED BASED ON

THE LAW OF THE REPUBLIC OF INDONESIA NO. 35 YEAR 2009

(CASE STUDY IN SUMATERA UTARA PROVINCE)

F a1 g T Vo 7= 1o 648

IMPLEMENTATION OF ACCELERATION

SYSTEMATIC LAND REGISTRATION FULL

IN HUMBANG HASUNDUTAN DISTRICT

LR {UES] F= 1 o TR 658

RECONSTRUCTION OF STATUS AND AUTHORITY OF THE SHARIA COURT IN THE
NATIONAL JUDICIAL SYSTEM BASED ON JUSTICE
JUIIT GRATID .. e e 667

RECONSTRUCTION OF LIABILITY NOTARY PUBLIC OFFICERS
TO ACT AS A VALUE-BASED JUSTICE

RECONSTRUCTION OF CONSUMER PROTECTION LAW IN MAKING THE BALANCE
BUSINESS BASED BUSINESS AND CONSUMER

VALUE OF JUSTICE

(=L To ] T N0 = | T 693

RECONSTRUCTION OF LAND USED RIGHT EIGENDOM
VALUES BASED ON JUSTICE AND LEGAL CERTAINTY
HaKImM Tua HArahap .......oooeiiiee et e e e e e e e e 706

RECONSTRUCTION OF DIVERSION CONCEPT IN CHILD PROTECTION OF CONFLICT
WITH THE LAWS BASED ON THE VALUE OF JUSTICE
O 1T F= Y/ =T o 10 o H TR 726

RECONSTRUCTION OF PARATE EXECUTION
MORTGAGE RIGHTS TO LAND BASED ON THE VALUE OF JUSTICE
- 1Y T 1IN 4 {1 TR TRPRR 740

THE RECONSTRUCTION OF DIVORCE DUE TO MARITAL STATUS
UNDER THE UNAUTHORIZED GUARDIAN AS VALUE OF JUSTICE
ABAUI KNOKI ... e 751

THE RECONSTRUCTION OF LEGAL AID LAW FOR CHILDREN WHO GET CONFLICT
WITH LAW IN PROCESS OF JUSTIFICATION FOR CHILDREN

BASED ON THE VALUE OF PANCASILA

F Ao [T A 1CT= T 767

MEDIATION RECONSTRUCTION AS ONE OF THE ALTERNATIVE

SETTLEMENT OF DECLINE IN THE COURTS BASED ON THE VALUE OF JUSTICE (Study
at the Simalungun District Court)

MarIAN S.M. PUIDA ...t e e e s 778

POLYGAMIC POLICY IN INDONESIA
(Analysis of Polygamic Arrangements and Practices 1959-2015)
AL = £ 11 = U P 790

The 2nd Proceeding Xiii
“Indonesia Clean of Corruption in 2020”



LAW ENFORCEMENT AGAINST CORRUPTION
IN PERSPECTIVE OF HUMAN RIGHTS IN INDONESIA
ST =11 0 LT 798

THE PRINCIPLE OF NATURAL JUSTICE AND HUMAN’S RIGHT PROTECTION FOR
CITIZENS IN ERADICATION OF CORRUPTION IN INDONESIA
INdriyana DWi MUSEIKAITNT ......eueieiiiieoii e e e e s e e e e e e s 809

PREVENTING LAND MAFIA USING POSITIVE LAND
REGISTRY SYSTEM
Bambang Sulistyo WiIdJANAIKO .........ccooiiiiiiiiiiie e e e 816

UNRULY PASSENGER IN AVIATION:
THE REGULATIONS AND CASES IN INDONESIA
Adya Paramita Prabandari ...........c.uueeiiiiiiiii et 826

EDUCATION ANTI-CORRUPTION IN INDONESIA: PROBLEMS, CHALLENGES AND
SOLUTIONS
F T T o F= T 1)Y= 1] (o TP 839

SPIRITUAL URGENCY OF RELIGIOUS AND EXPENSES OF EVIDENCE IN COMBATING
CORRUPTION IN INDONESIA
YU 1117 Y0111 L S 852

SUE FOR THE STATE ADMINISTRATION OF JUSTICE IN INDONESIA
SAIMIYAL ceevviiiieie et 863

CONSISTENCY MODEL OF COURT DESIGNATION TO

FOSTER PARENT RIGHTS AUTHORITY

DUE TO DIVORCE ON CHILDREN

[ A= I 010 1= UL T 873

AN INVESTIGATION AUTHORITY OF CRIMINAL ACT ON CORRUPTION IN CRIMINAL
JUSTICE SYSTEM IN INDONESIA
S U A= U= RO TP 885

PRO CONS THE EXISTENCE OF DEATH PENALTY IN CORRUPTION ACT OF 1999 IN
INDONESIA
YN A1 E R 1 = LTS 903

PENAL MEDIATION IN SOLVING MEDICAL MALPRACTICE CASES AS AN ALTERNATIVE
OF PENAL SANCTIONS BASED ON LOCAL WISDOM
S (ST == L« TR 913

SPECIAL PROTECTION OF CHILDREN IN CRIMINAL JUSTICE SYSTEM
YN a1 pF=To IS U1 o] o =1 o TP 922

MORAL REFORM BUREAUCRACY AS PREVENTION OF ILLEGAL PAYMENTS TO
INDONESIA CLEAN OF CORRUPTION
[ ST YU 1S3 4/ 1= L 932

STANCE AND AUTHORITY OF PEOPLE’S CONSULTATIVE ASSEMBLY DURING
REFORMATION ERA 1945
ANMAad MUJID RONMAL ... e e e s e e e e s e s anee 944

Xiv “Comparative Law System of Procurement of Goods
and Services around Countries in Asia, Australia and Europe”



TAXES AND ALMS SEEN FROM ISLAMIC LAW
Mohammad Solekhan 954

DIVERSION IN COURT (Case Studies in Karanganyar District Court)
Anita Zulfiani

International Seminar

The 2nd Proceeding XV
“Indonesia Clean of Corruption in 2020”



THE RECONSTRUCTION OFMADLIYAH AND IDDAH MAINTENANCE AND
MUT'AH IN DIVORCE CASEFOR JUSTICE AND WELFARE

Mustar
Student of Doctoral Program Faculty of Law Sultan Agung Islamic University
Email : mustarmh@yahoo.com

Gunarto
Doctoral Program Faculty of Law Sultan Agung Islamic University
Email : gunarto@unissula.ac.id

Akhmad Khisni
Doctoral Program Faculty of Law Sultan Agung Islamic University
Email : khisni@unissula.ac.id

Background of The Study.

In 2015, divorce cases reached 457.493 (85,65%) out of 534.164 cases throughout
Indonesia, 321.487(60,18%) cases were dominated by contested divorce cases. The most
dominant factor of divorce in contested divorce cases is no liability (negligence) of
husbands to wives, with the implication that wives' rights during marriage and after divorce
are abandoned such as madliyah and iddah maintenance and mut'ah which are husbands'
duty. Wives that sued husbands are categorized as nusyuz therefore the reception of
madliyah and iddah maintenance is deprived, on the other hand, the reasons of divorce are
dominated by the abandonment of wives, thus the definition of nusyuz needs to be re-
examined, such as the abandonment of wives by husbands (unjust) is categorized as nusyuz
or not.

Texts or legal norms in the Compilation of Islamic Law only regulates wives'
rights of post-divorce (iddah maintenance and mut'ah) ifthedivorce are at husbands' will or
talaq divorce byjudges'ex officio (Article 41 letter ¢ of Law No. 1 of 1974), or by
counterclaim from wives for madliyah and iddah maintenance and mut'ah on a condition
that wives are not nusyuz. The texts or legal norms in KHI for wives who filed for
contested divorce are considered nushuz, thereforethey are deprived of their rights on, the
latter is caused by no texts in the Compilation of Islamic Law that regulate it so that the
contestants either through law power (advocates) as well as personal did not
demandformadliyah and iddahmaintenancein their posita or their petition.

Research Problems.
Based the explanation above, the research problems of the study are listed

below:
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1. how are the implementations of madliyah and iddah maintenance and mut'ah in
current divorce cases?

2.  how are the weaknesses of the implementation of madliyah and iddah
maintenance and mut'ah in current divorce cases?

3. how is the reconstruction of madliyah and iddah maintenance and mutah in
divorce cases based on justice value?

C. Analysis

1.  The Implementation of Madliyah and Iddah Maintenance and Mut'ah in
Religious Court/Syariah Court.

In talaqg divorce cases,madliyah maintenanceis regulated in Article 34
paragraph (1) of Law No. 1 of 1974 in conjunction with Article 66 paragraph (5) and
Article 86 paragraph (1) of Law No. 7 of 1989 in conjunction with Article 80
paragraph (2) and (4) a and b Law Compilation Islam, while iddah maintenance is
regulated in Article 149 letter b and Article 152 Compilation of Islamic Law and
Judges' Ex Officio in accordance with Article 41 ¢ of Law Number 1 of 1974 and
Mut'ah is regulated in Article 1 point (j), Article 149 (a), Article 158 and Article 160
Compilation of Islamic Law, and Ex Officio Justice as regulated in Article 41 letter ¢
of Law No. 1 of 1974.

Incontested divorce, madliyah maintenance can besuedwith a condition that
it is listed in the petition vide Article 86 paragraph (1) of Law No. 7 of 1989, sued
from the beginning as long aswives are not nusyuz, the problem is that judges still
consider wives contesting husbands are nusyuz based on Subulus Salam holy book:

“A wife who filed for divorce to sue categorized acted nusyuz”

On the other hand iddah maintenance and mut’ah can be sued in contested
divorce or through judges' ex officio institute based onArticle 41 letter ¢ of Law No. 1
of 1974, whether it is still following Subulus Salam holy book as above or it depends
on the definition of nusyuz whether husbands are categorized as abandoning wives or
wives are categorized as nusyuz, they depends on judges' decision.

2. The Weaknesses of Madliyah and Iddah Maintenance and Mut’ah Implementation.

The weaknesses of madliyah and iddah maintenance and mutah
implementation can be divided to two categories such as law construction (texts) in
Law or Compilation of Islamic Law and religious court decision influence, the

detailed explanation as below:
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2.1 The Weakness in Law Construction.

Madliyah maintenance, legal texs regulation of madliyah maintenance are
regulated inArticle 34 paragraph (1) of Law No. 1 of 1974 in conjunction with Article
Article 78 (a) of Law No. 7 of 1989 in conjunction with Article 80 paragraph (2) and
paragraph (4) (a) and (b), the weakness is that there is no regulation of theprocessof “how
to sue madliyah maintenance only without counterclaim in talag divorce” and “it is not

regulated in contested divorce.”

Iddah maintenance, law constructions of iddah maintenance areregulated in
Article 41 (c) of Act No. 1 of 1974 (ex officio) in conjunction with Article 149 (b)
and Article 152 Compilation of Islamic Law, the weakness is that it is only regulated
in talaq divorce while in contested divorce is not.

The weaknessofMut’ah in law construction, law constructions of mut'ah
are regulated inArticle 41 (c) of Act No. 1 of 1974 (ex officio) in conjunction with
Article 149 (a) of Article 158 (mandatory), Article 159 (sunnah) and Article 160
Compilation of Islamic Law, the weakness is that it is not regulated in contested
divorce.

2.2 Religious Court/Syariah Court Decision Influence

Related to madliyah maintenance, in talag divorce it has to be followed by
counterclaim, the weakness is that in contested divorce, there are considerations to
regard wives that filed contested divorce are categorized as nusyuz by considering
them as disobedient or rebel, especially for them that had left their husbands, therefore

they did not receive the maintenance.

Related to iddah maintenance, in talag divorce it has to be followed by
counterclaim from wives, there are so few of judges that useex officiobecause of
many factors such as, the residency of wives are unknown (mafkud), wives never
come to the courteven officially have been called twicetherefore the cases are decided
as verstek, in the investigation, wives are considered as nusyuz if they left their
husbands even their leaving is caused by husbands' bad treatment, and even if they
present in the court they did not sue for maintenance out of their ignorance, or
husbands are totally have no ability (poor) andjudges rarely use their authority which
is granted inArticle 41 (c) of Act No. 1 of 1974, the weakness isin contested divorce

since it is not regulated inCompilation of Islamic Law, there are so few judges who
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use their authority inex officioeven there is Article 41 (c) of Act No. 1 of 1974, and
the jurisprudence of the Supreme Court of the Republic of Indonesia Number: 137 K/
AG /2007 and No. 276 is now existed.

Related toMut’ah, in talagdivorceit has to be followed by counter claim
from wives, the reasons are the same with point 2), in contested divorce,the majority
of judges did not use their authority in ex officio, the jurisprudence of the Supreme
Court of the Republic of Indonesia Number: 137 K / AG / 2007 and No. 276 is now
existed.

3. Reconstructionof Madliyah and Iddah Maintenanceand Mut’ah
From the explanation above, therefore the construction is to give madliyah and

iddah maintenance and mut'ah to protect wives and husbands legally.

The theory that is constructed by the writer is called the Theory of Justice and
Welfare. Therefore, the implementation of madliyah and iddah maintenance and
mut'ah is a must based on the theory of justice and welfare,that is to accentuate
proportional justice and Islamic perspective justice and welfare.So that, in the
divorce case proposed by the husbands or wives, and the wives are not nusyuz, and
the divorce isgranted by the Religious Court, the husbands should be sentenced to pay
to the wivesin the form of madliyah and iddah maintenance and mut'ah based on the
judge’s ex officio, the counterclaim, or based on the divorce which is accumulated by
the claimof madliyah and iddah maintenance and mut'ah.. The articles are
reconstructed as mentioned below:

3.1 Reconstruction of Madliyah Maintenance

The text of the law which is reconstructed is legal text that is in the
Compilation of Islamic Law, Article 80 paragraph (1), paragraph (2), paragraph (3),
paragraph (4) was not be reconstructed but paragraph (5) was reconstructed in the
addition of the phrase “The husband who does not fulfill the requirements as
mentioned in paragraph (4), the wife may file a lawsuit against the husband to
the Religious Court sothat the husband fulfills the requirements as mentioned in
paragraph (4) *paragraph (5) becomes paragraph (6),paragraph (6) becomes
paragraph (7), and paragraph (7) becomes paragraph (8);

3.2 Reconstruction Related to Iddah Maintenance
The text of the law which is reconstructed related to the texts that regulate

iddah maintenance in the Compilation of Islamic LawisSection XVII Part Onethat the
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phrase was converted into “The Results of Talaq Divorce or Contested Divorce, ”and

the phrase of Article 149 is reconstructed into, “When the marriage broke up
because of talagdivorce or contested divorce, the former husband requires,” then the
phrase of Article 149 subparagraph (b) becomes, “giving maintenance, maskan and
kiswah to his former wife during Iddah period either raj’italagor ba’in talak, unless
the former wife isnusyuz, .”The underlined captionsare the insertion of the word
while the word in the nonpregnant state is dropped (delete) since contradicture with
Article 152.

Article 152 in the Compilation of Islamic Law is reconstructed into 2 (two)
paragraphs :
(1) The former wife receives maintenance from the former husband, unless she is

nusyuz;
(2) If the husband does wrong to his wife, the wife still earns Iddah maintenance.
3.3 Reconstruction Related to Mut’ah

The Article which is reconstructed in the Compilation of Islamic Law
related to mut’ah is Section XVII Part One similar to Reconstruction of Iddah
Maintenance, as well as the phrase of Article 149 is similar with Reconstruction of
Iddah Maintenance where the subparagraph (a) that becomes a part of Article 149 is
not be reconstructed, while a particular article which is reconstructed is Article 158
that says,"Mut'ah must be given by the former husband with the terms :
a. The dowry for his wife has not been set after consummation of marriage

(ba’dadukhul);
b. The divorce based on the husband’s will;
Article 158 subparagraph (b) is reconstructed into, “the divorce is based on the

husband’s will (talaq divorce) or based on the wife’s will (contested divorce).”

D. Conclusion

For the law enforcers mainly the Judges of Islamic Court toward talaq divorce
cases, the wife (defendant) who does not propose counterclaim, needs to be considered a
nusyuz redefinition, mutaakhirin ulama such as Dr. Wahbah al-Zuhaily (al-Figh al Islamy
waadillatuhu) said Nusyuz may happen by the act of the husband (the husband is nusyuz),
also the writing by Ali Masykuri Haidar, "Al Naafidzah”, Majmuuatu al Hujjah Al
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Syar'iyyah, the High Judge of High Religious Court Pontianak, based on the interpretation of
AthTabariJuz 5, page 45°;

”The criteria for the wife’snusyuz is when she left the obligations set forth by Allah SWT to
obey her husband. While the limitation of husband’snusyuzis when there is his attitude which
is irresponsible and is not ma'ruf in dealing with the wife”.

Please use ex officio properly which is provided by the legislation according to the
conscience, the wife deserves to get their rights after divorce based on the facts in the court,
there already exists jurisprudence that can be used as a legal basis to provide the rights of the
Defendant (wife) after thedivorce, because there has been a legal basis by jurisprudence
(Jurisprudence No.: 137 K/ AG / 2007 and No.: 276 K/ AG / 2010). Towards the contested
divorce case, the Plaintiff who does not make demands of the maintenance, needs to be
considered as well of ba'in and nusyuztalaq redefinition, they can also use their authority
to use ex officio in contested divorce cases to give the rights of the Plaintiff (the wife) after
thedivorce, there has been a basis of the law by jurisprudence (Jurisprudence No.: 276 K /
AG / 2010). The responsive and progressive judges will make legislative texts as study
materials to create the realization of justice and welfare for those who are seeking for justice
and the achievement of the objectives of the law (maqoshid al-syari’ah).

For the justice seekers either by the attorney or principal, in talaq divorce cases, need
to be used the right softc ounter claim related to their rights either madliyah and iddah
maintenance and mut'ah as well as others such as Assets or child custody, with a special
condition that madliyah and iddah maintenanceare not in a state of nusyuz category. In a
contested divorce case, the justice seekers even though there is no legal texts in the
Compilation of Islamic Law, to guarantee their rights it can be proposed a claim of madliyah
and iddah maintenance and mut'ah in the contested petitum, because there has been its
jurisprudence.

Either for Legislative or Executive, it requires changes in Article 80, Article 149,
Article 152, Article 158, Article 159 and Article 160 in the Compilation of Islamic Law by
the Government, as well as to be included in the Marriage Bill made by Executive and

Legislative.

M. Toyeb, S.Ag, MH, the interview result withthe Judge of Religious Court Sanggau
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