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THE REFLECTION OF ISLAMIC BANKING
IN THEORY AND PRACTICE
By

Anis Mashdurohatun
Lecture of Faculty of Law, Sultan Agung Islamic University (UNISSULA)
Email: anism@unissula.ac.id

ABSTRACT

This study aims to identify the struggle of Islamic Banking in theory and practice,
analyzes the factors that affect the implementation of Islamic banking as well as the
reformulation of Islamic banking in the future. This study used sociological juridical
approach, and the data used were primary and secondary data, these data were then analyzed
by using descriptive analytical. The results showed that Islamic banking has an important
principles la riba, la misyir, la gharar, la Dzulm and la haram within the framework of basic
fairness, balance and well-being, but in practice there are still aberrations on Islamic
principles. Some factors affect the strength of the capitalist system are human resources and
culture of capitalism in banking practices and lack of oversight and enforcement. Islamic
banking solution in the foreseeable future need to be strengthen the Islamic banking system,
Human Resources who are experts in sharia and revitalizing the Islamic principles of
independent, separate from the frame fa’awun capitalist system, improve internal and external
monitoring and enforce the principle of sharia (kafah) in whole, consistent (Istigomah) and
giving sanctions as tarbiyah.

Keywords: Reflection, Islamic banking, theory and practice.

A. Background

Bank is known as the main activities of financial institutions that accept deposits and
lens money for the community, through a loan agreement between creditors and debtors.
Banking institutions assist in the fulfillment of capital for economic activities by providing
loans money such as through bank credit in the form of a loan agreement between the Bank
as a creditor (lender) to a debtor as a owe party.'

In line with the Indonesia’s national development objectives is to achieve the creation
of a just and prosperous society based on economic democracy based on values of justice,
solidarity, equity in accordance with Islamic principles—it is called as Islamic banking.?

Islamic bank is a bank that applies the principle of sharing profits and losses.” Islamic
Bank is also not only be able to provide services that can not be given in conventional banks

because the services are usually provided by a non-bank financial institutions, but also it

! Kasmir, 2000, Bank dan Lembaga Keuangan Lainnya (Edisi Baru), Raja Grafindo, Jakarta,.page. 223.

Constitution No. 21 Year 2008 about Islamic banking
Sutan Remy Syahdeini, 2005, Perbankan Islam dan kedudukannya dalam Tata Hukum Perbankan
Indonesia, Pustaka Pustaka Grafiti, Jakarta, page.1.

2
3
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sometimes also performs a social function (charity) which is not usually performed by a
conventional bank which orientate on "profit" eg financing facility called A/-Hasan Qardhu.
It kind of loans without any benefit only has the obligation to return the same amount as the
loan.*

A basic philosophy for the operation of Islamic banks which animates the entire
relationship, the transaction is efficient, justice and solidarity. Efficiency refers to the
principle of mutual help in synergy to obtain the greatest possible profit. Justice refers to a
relationship that is not rigged, willing, with the approval of mature on the proportion of its
inputs and outputs. Togetherness refers to the principle of offering help and properties to
enhance their productivity.’

Islamic principles are based on the values of fairness, expediency, balance, and
universality (rahmatan lil 'alamin). The principle of Islamic banking is a part of Islam with
regards to economics. One of the principles of Islamic economics is the prohibition of interest
in its various forms, and using the system includes the principle of sharing. With the principle
of sharing, Islamic banks can create a healthy investment climate and fair because all parties
can share the advantages and potential risks arising that would create a balanced position
between the bank and its customers.”

So it is important to examine further with respect to the reflection of Islamic banking
in the struggle theory and practice today. By focusing on several issues including how the
implementation of Islamic banking as intermediary institutions between theory and practice,
the factors that affect the implementation of Islamic principles and Islamic banking solution

implementation in the future.

B. Methods
In this study used sociological juridical approach, and the data used were primary and

secondary data. These data were then analyzed by descriptive analytical.

C. Results and Discussion

1. Reflection of Islamic Banking in Theory and Practice struggle

Muhammad, op.cit.,

Aziz dalam Edy Wibowo dan Untung Hendy Widodo, 2005, Mengapa Memilih Bank Syariah, Ghalia
Indonesia, Bogor, page. 33.

Explanation of Constitution No. 21year 2008 about Islamic Bank
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Another term used for the designation of Sharia banks is the Islamic bank. In
academic terms sharia and Islam are totally different, but technically to mention Islamic Bank
and Islamic Bank have the same meaning. Islamic Bank is a financial institution which
engages in providing credit and services in payment traffic and circulation of money that
operation adapted to the principles of Islamic Sharia.” In addition, in the operation of Islamic
banks to operate without relying on interest, so it can be called a bank without interest®.
Meanwhile, according to Kernaen Perwataatmdja, Islamic bank is a bank that operates in
accordance with the principles of Islamic Sharia. The Bank refers to the procedure of the
operation of the provisions of the Quran and Hadith.’

Banks operates in accordance to the principles of Islamic Sharia means the bank is in
operation it follows the provisions of Islamic law, especially regarding governance way in
Islam. In the ordinance of mualamat was shunned practices that feared contain elements of
usury, to be filled with investment activities on the basis of the results and trade finance or
business practices are conducted at the time of the Prophet Muhammad or other forms of
business that has been there before , but it is not forbidden by him.'°

Based on the explanation above, the Islamic bank is a bank that the procedures for its
operation are based on the procedure of the Islamic muamalah based on al-Quran and Hadith.
In the ordinance muamalah were shunned practices that feared containing elements of usury
to be filled with activities on the basis of profit sharing investment and trade financing."'

The main objective the establishment of an Islamic bank is to avoid interest money
held by conventional banks.'? Bank interest is close to riba in Islamic banks. Riba is an extra
on top of the loan principal.” In Arabic means an additional, albeit slightly, in excess of the
principal amount loaned, and that thus it both including usury and interest.'* Riba is also

defined without additional counterweight required to either one of the two parties do

Imamudin Yuliadi, 2001, Ekonomi Islam Sebuah Pengantar, Lembaga Pengkajian & Pengamalan Islam
(LPPI), Yogyakarta, page. 5.
Muhamad, 2001, Teknik Perhitungan Bagi Hasil di Bank Syariah, UlI Press, Yogyakarta, page. 1
Karnaen Perwataatmadja dan Muhamad Syafi’l Antonio, 1992, Apa dan Bagaimana Bank Islam, Dana
Bhakti Wakaf, Yogyakarta, page. 1
10 .

Ibid.,
11 .

Ibid., 1-2
" Hendi Suhendi,2012, F igh Muamalah Membahas Ekonomi Islam, PT Raja Grafindo Persada,
Jakarta,page.286.
Maulana Muhammad Ali, 1977,The Religion Of Islam, Terjemahan oleh R. Kaelan dan M.Bachrudin,
Islamologi (Dinnul Islam). PT Ichtiar Baru Van Hoeve, Jakarta,page.484.
Afzalur Rahman, 2015, Economic Doctrin of Islam, Terjemahan Oleh Soeroyo dan Nastagin, Doktrin
Ekonomi Islam, Jilid 3, PT Dana Bhakti Prima Yasa, Yogyakarta,page.85.

13
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muamalah debts or exchange of goods."”” While in the explanation of Law No. 21 of 2008
concerning on Islamic banking, described riba is the addition of income illegally (vanity),
such as in the exchange transaction of mutual goods unequal quality, quantity, and delivery
time (Fadl), or in a loan transactions requiring customers receiving facility to refund received
more than the loan, because the passage of time (nasi'ah). The other principles of sharia are
as follows:

a. Gambling (maisir) is a transaction that depends to a state of uncertainty and profit
oriented.

b. Gharar is a transaction that the object is not clear, not owned, not known to exist, or
can not be delivered at the transaction date unless otherwise regulated in sharia.

c. Haram is a transaction that is the object forbidden in Sharia.

d. Dzalim is a transaction that causes an injustice to the other party.

The fulfillment of Sharia Principles is defined in Article 2 of Regulation

Bank Indonesia number; 10/16 / PBI/ 2008 dated 25 September 2008 were conducted
to the principal provisions of Islamic law, such as, the principles of fairness and balance (ad/
wa tawazun), maslahatan (maslahah), universalism (alamiyah):

a. Adl is the placement of things just in place, and provide something only the rightful
and treat something in position.

b. Tawazun is a balance that includes aspects of the material and the spiritual, the private
aspect. and the public, the financial sector and the real sector, business and social, and
balance utilization and sustainability aspects

c. Maslahah is all forms of worldly goodness and collective dimension and must meet
three (3) elements of sharia compliance (halal), useful and bring good (7Thoyib) in all
aspects as a whole that does not cause trouble.

d. Universalism (4lamiyah) is something that can be done and accepted by, and for all
parties concerned (rahmatan lil Alamin)

e. It does not contain gharar maysir, usury, unjust and haram objects which are
mentioned above.

Besides, according to Law Compilation of Islamic Economics as an attachment
section 29 of Supreme Court Rule number 02 in 2008, said that an agreement (Akad) does not
contain elements of ghalath or a mistake, was made under ikrah or coercion, or deception

taghrir, and ghubn or incognito.

¥ Chuzaimah T. Yanggo dan Hafidz Anshary, 2015, Problematika Hukum Islam Kontemporer, Cetakan

Ketiga, PT Pustaka Firdaus, Jakarta,page.34.
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a. The mistake did not result in the cancellation of a contract unless the mistake occurred
regarding the nature of the subject of the agreement.

b. Coercion is pushing someone to do something and this is not a free choice.

c. Fraud is to influence others by deceit to establish contract

d. Incognito is a state where there is no equality between the achievements with rewards
achievements in a contract.

Besides, in agreement (4kad) always contain a clauses associated with Sharia
principles, including the principle of transparency of products and services in an effort to
realize the Islamic bank of integrity and trust, the principle of applicability of universal,
always uphold the ethical and legal norms in economic activity to Islamic banks can be
utilized by the whole society and accepted by all parties and bring rahmatan lil alamin.

There are three basic differences in murabaha transactions with interest instrument:'®

a. Murabaha way is a sale transaction rather than a direct loan transactions and lending;

b. Sharia does not allow people to sell or lease anything that does not belong to him/her,
financial services providers to take risks or leased;

c. What is stated in the case of a sales transaction is not interest rates, and so the price is
set. It can not be changed if there is a delay in payment for conditions that can not be
predicted.

In its development, the idea is raised to avoid usury conventional banks, by
establishing Islamic banks. Since it grows in a capitalist environment, a lot of contradiction
(tanaqudh) between Islamic banks and the capitalist system become a place of life. For
example, in Islamic banks apply the principle of sharing and for loss (profit and loss
sharing)—in mudharaba, as stated in the rules of jurisprudence, "Al-ghurmu bi al-ghunmi
(The risk of loss is run along with the rights of benefit)." On the contrary, in the capitalist
system, particularly in the banking world, we do not share the term for the loss.

Islamic banking is simply serves as an intermediary. That is, banks only play a role in
financing, and not buy things, to then resell. Since the regulations and in fact, the bank is not
allowed to have a practical commercial practice. Fatwa No. 07 / DSN-MUI / IV / 2000, then
serve as guidelines for the practice of Islamic banking. National Sharia Council (DSN/Dewan
Syariah Nasional) states: "LKS (institute of Islamic Finance or in Bahasa Lembaga
Keuangan Syariah) as a provider of funds, to bear all the losses resulting from the mudaraba

unless mudharib (customers) make mistakes intentional, negligent, or violates the

* M.Umer Chapra,2001,The Future of Economics, An.Syariah Perspective.SEBI, Jakarta,page.267.
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agreement." DSN again stresses of this by statement: "The financiers bear all the losses
resulting from the mudaraba, and managers should not bear the loss of any, unless resulting
from intentional error, omission, or violation of the agreement. The National Sharia Board
through no: 25 / DSN-MUI / II1 / 2002 allow this practice. In the fatwa DSN stating: "Great
cost of maintenance and storage marhun (goods mortgage) should not be determined by the
amount of the loan." While the fatwa DSN No: 26 / DSN-MUI / 111 / 2002 which specifically
explains the rules of the gold pawn, stated: "the cost referred to in paragraph 2 is based on the
amount of expenditure manifestly necessary. (Muhammad Arifin Baderi: Muslim
Entrepreneur magazine: Issue 25).

Based on the above description, Islamic banking has principles, such as la riba, la
misyir, gharar la, la la Dzulm and la Haram within the framework of basic fairness, balance

and well-being, but in practice they aberrations Islamic principles.

2. Factors that affect the implementation of Islamic Banking and solutions.

Since 1992 the banking system in Indonesia, there are two kinds of systems that exist.
They are conventional systems and sharia system which are allowed to operate side by side or
dual banking system'’. With the dual banking system that operates in Indonesia means that
there are also differences in principle of both systems. Which in the conventional banking
system with business activities focused on the system of interest, while Sharia bank focuses
on the sharing system as its main activity, and coupled with the non profit-sharing system that
is buying or selling (al-bai ") and lease (ijara) and Services.

Dual Banking System has resulted in the community doubted the fulfillment of
compliance the Sharia Bank operations. According to Arvin Hamid'®, he commented that one
side of Islamic Banking anti usury / interest while the other side are addicted conventional
riba and many other principal difference indicates an impossibility if united in its
implementation. According to Muhammad Arifin Badri'® that the concept of Islamic Banking
has not answered expectation People wanting Sharia. People of Islamic banking truly hope

sharia-compliant.

" Veithzal Rivai, dan Arviyan Arifin, 2010 Islamic Banking, Sebuah Teori, Konsep dan Aplikasi,Bumi
Aksara, Jakarta, page. 149

'® Arfin Hamid, 2007, Hukum Ekonomi Islam ( Ekonomi Syariah) Dilndonesia Aplikasi & Prospektifnya page
138.

¥ Muhammad Arifin Badri, 2012 BankSyariah Sudahkan Menjawab Harapan Umat, Majalah Pengusaha
Muslim nomor 24 page 8.
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The desire to have a separate Act implemented by the Government promulgated Law
No. 21 of 2008 concerning Islamic Banking should therefore be devised several conditions
that must be adjusted to remain focused on six aspects, including:
a. Obedience to Islamic principles,
b. Compliance with prudential aspects,

Development of operational efficiency and competitiveness,

&

System stability and benefits for the economy,
e. Improving the competence and professionalism of human resources, as well as the
optimization of the social function of Islamic banks in facilitating the voluntary sector

/ social with people's economic empowerment”’

Factors that arise in the implementation and development of Islamic banking, which
are as follows (Antonio, 1999):

a. Understanding people is not yet appropriate to the operational activities of Islamic
banks.

b. Banking regulations in force is not yet fully operational accommodate Islamic banks.

c. Network sharia bank offices are not widespread.

d. The human resources with expertise in Islamic banks are still limited.

In the implementation of financing in Islamic Bank is expected to comply with the
provisions of Sharia that the two transactions were not allowed into the Agreement. Often
called two in one”', yet again must be fulfilled Pillars and Conditions in any agreement.
When examined turned out the definition as contained in Law 21 of 2008 there were
compliance issues and requirements which can result in nullification either null and void or
be canceled court.

In order to improve compliance adherence to Islamic principles, then issued Bank
Indonesia Regulation Number: 7/46 / PBI / 2005 dated 14 November 2005 concerning the
Agreement of Collection and Disbursement For bank conducting business activities based on
Sharia Principles which contain minimal requirements in the Making Deed Agreement
Products on any Islamic Bank. Infuriately, Bank of Indonesia Regulation No. 7/46 / PBI /
2005 these regulations revoked and declared invalid. It was later updated in the last Bank
Indonesia Regulation Number: 10/16 / PBI / 2008 dated 25 September 2008 on the

20 Laporan BI year 1998 tentang perkembangan Bank Syariah

Adiwarman, 2007, (dua akad sekaligus) atau dalam bahasa Arabnya: shafqatain fi al shafqah . This causes
Gharar in the contract, namely a lack of clarity of the contract: eg Akad Hire purchase is valid lease
agreement or purchase contract,page. 144.
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Implementation of Sharia in Fund Raising Activities and Funds Distribution And Services
Bank Sharia. Where is set a few things include:

a. Business activities.

b. The transaction does not contain elements of usury, gambling, gharar, haram and
unjust,

c. Process and manner in conducting business activities are required to make the
Agreement in accordance with the provisions of the Sharia regarding the type of
Islamic transactions are used, and must also fulfill the basic provisions of Islamic law,
among others, the principles of fairness and balance (adl wa tawazun), maslahatan
(maslahah), universalism (alamiy)**

Until now the financing agreement entered into between the Bank and the Customer
under the agreement based on the freedom of contract merely, where the usual position of
both sides is not balanced. Therefore, it is possible the content is biased whereby customers
get less legal protection.

In general, the Credit Agreement and the Agreement Funding is always made in the
agreement form standard that the clauses have been prepared in advance by the Bank, so that
the debtor or customer does not have any choice but to approve either directly signed the
agreement, even they are only stamped his thumb, so it does not satisfy fairness and balance.

Within the framework of the development of the operating efficiency and
competitiveness of Islamic banking, Bank of Indonesia has issued regulations related to
institutions and the implementation of prudential principles included to accommodate the
settlement of tax matters of Islamic banks. To further simplify the process of developing
products and services for Islamic banks, the Book Codification of Islamic Banking Products
has been released.

In the frame of Banks’ goal both Conventional and Islamic Bank, these banks are in
the same intends to benefit in addition aimed at supporting the implementation of national
development directed at improved equity, togetherness, and distribution of welfare of the
people in economic activities. Therefore, the implementation of Sharia principles in Islamic
banking activities should be implemented fully (kaffah) and consistent (constancy) so as to

achieve justice, solidarity and equality in economic activity.
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On the other side of usury is a custom in the tradition of the economically ignorant
society (Jahilivah)®, which goes against the principles of Islam muamalah®®. Free capitalist
economic system value ultimately produced humans are greedy, wasteful and arrogant. The
capitalist system has also spawned a number of great bankers, some wealthy industrialists, a
number of successful entrepreneurs. Behind its success, this economic system has led many
consumers who are not able to meet its minimum needs. The gap between rich and poor
people was a sharply occurs. The companies that are weak are eliminated and fell.
Understanding of capitalism that considers asset is the property of the man himself, for man
is working on his own. In capitalism which adheres to the principle /aisssez faire, individual
ownership rights are absolute, without limit. It ensures freedom of entering all kinds of
economic activities and transactions by free competition. (Agustianto: 2011)

In Islamic economics, ownership intrinsic is only to God. (Qur'an, 24:33). God is the
absolute owner (absolute), while the man holds the property rights relatively, meaning that
humans are just as surrogate receiver, trustee (mandate holders) who must give an account to
God. Thus, according to Islamic economics, human mastery over resources, factors of
production or productive assets are merely surrogate of God. Man over property ownership is
absolutely opposed to monotheism, because true ownership is only in Allah.

Thus the factors that influence of Islamic Banking in implementing the principles of
the sharia as the strength of the capitalist system in a centralized banking practices. Human
resources have not been based on sharia and the capitalism culture is still strong in banking
practices and lack of oversight and enforcement. Islamic banking solution in the foreseeable
future, need to strengthen the Islamic banking system, human resources experts in sharia and
revitalizing the Islamic principles of independent, separate from the frame ta'awun capitalist
system, improve internal and external monitoring and enforcing the principles overall sharia

(kafah) and Consistent (Istigomah) and sanctions as tarbiyah.

D. Conclusion
1. The Islamic banking has important principles, there are: la riba, la misyir, gharar la,
la la Dzulm andharaml within the framework of basic fairness, balance and well-

being, but in practice they aberrations Islamic principles.

»  Ahmad Rofiq,2014,Figh Aktual:Sebiah Ikhtiar menjawab Berbagai Persoalan Umat, Putra Mediatama

Press,Semarang,page.190.

** Muhammad Syafi’l Antonio,2013, Bank Syariah dari Teori ke Praktek, Gema Insani Press, Jakarta,page.37.
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2. Affecting factors which influence this Islamic banking is the strong capitalist
system, human resources and culture of capitalism in banking practices and lack of
oversight and enforcement. The solution in Islamic banking in the future, should
revitalize the Islamic principles independently, separate from the capitalist system
ta'awun frame, centralized the strengthen of Islamic banking system, increase
knowledge and skills of Human Resources in Sharia Islamic banking and improve
supervision internally and external and to uphold Islamic principles thoroughly
(kafah) and Consistent (Istiqgomah) and sanctions as tarbiyah.
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