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Abstract. The prosecutor's position as Dominus Litis places the Indonesian
Attorney General's Office as an institution with central authority in
determining the continuation of the prosecution process of a criminal
case. The strengthening of this authority is in line with the development of
the criminal justice system and regulations regarding prosecutorial
discretion that provide space for prosecutors to determine case handling
policies based on legal considerations and the public interest. On the
other hand, the use of prosecutorial discretion has the potential to lead to
abuse of authority if not limited by the principle of Due Process of Law.
The problems in this study include the position of the prosecutor as
dominus litis, the implementation of prosecutorial discretion, and the
limits of prosecutorial discretion within the framework of Due Process of
Law. This research is a normative legal study using statutory, conceptual,
and comparative approaches. The research data consists of primary,
secondary, and tertiary legal materials analyzed qualitatively. The
research results show that prosecutors, as dominus litis, have the
authority to determine the direction and continuation of the prosecution
process in the Indonesian criminal justice system. The exercise of
prosecutorial discretion is a consequence of this authority to realize
effective law enforcement and justice. However, the use of prosecutorial
discretion is not absolute and must be implemented based on the
principles of legality, equality before the law, the presumption of
innocence, proportionality, accountability, transparency, and protection
of human rights as a manifestation of Due Process of Law. Therefore, an
effective oversight and accountability mechanism is needed to prevent
abuse of authority and ensure the realization of justice, legal certainty,
and legal benefits in the Indonesian criminal justice system.

Keywords: Criminal Justice System; Due Process of Law; Dominus Litis;
Prosecutorial Discretion; Prosecutor.
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1. Introduction

Indonesia is a state based on law. In the modern concept of a state based on law,
the implementation of state power must be based on law and uphold the
protection of human rights. Indonesia as a state based on law is expressly
affirmed in Article 1 paragraph (3) of the 1945 Constitution of the Republic of
Indonesia, which states that "Indonesia is a state based on law." This provision
indicates that all actions of state administrators, including law enforcement
officers, must be carried out based on the principles of legality, justice, and
respect for human rights.

The concept of the rule of law (rechtstaat) essentially developed within the
Continental European legal tradition, which places law as supreme in state
governance. The concept of rechtstaat subsequently influenced the Indonesian
legal system, a country that adheres to the civil law tradition. From this
perspective, law functions not only as a tool of power but also as an instrument
limiting state power to protect citizens' rights from arbitrary action.

The principle of the rule of law is also reflected in the provisions of Article 27
paragraph (1) of the 1945 Constitution of the Republic of Indonesia which states
that all citizens have equal standing before the law and government and are
obliged to uphold the law and government without exception. In addition, the
protection of human rights in the law enforcement process is also guaranteed in
Article 28D paragraph (1) of the 1945 Constitution of the Republic of Indonesia
which states that everyone has the right to recognition, guarantees, protection
and certainty of fair law and equal treatment before the law.

Furthermore, Article 28G paragraph (1) of the 1945 Constitution of the Republic
of Indonesia guarantees protection of the personal life, honor, dignity, and sense
of security of every citizen. Meanwhile, Article 28I paragraph (4) emphasizes that
the protection, advancement, enforcement, and fulfillment of human rights are
the responsibility of the state, especially the government. These constitutional
provisions serve as a philosophical and normative basis that every exercise of law
enforcement authority, including the authority to prosecute by prosecutors,
must be carried out professionally, proportionally, and not in conflict with the
principle of due process of law.

Thus, the position of the prosecutor as dominus litis in the criminal justice
system cannot be understood solely as a form of state authority in carrying out
prosecution, but must also be placed within the framework of a state based on
law that upholds the supremacy of law, protection of human rights, and the
principle of justice.

The criminal justice system is an integral mechanism designed to combat crime
while ensuring the protection of human rights. Within the framework of a state
based on the rule of law (rechtstaat), the criminal justice system functions not
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only as a repressive instrument but also as a means to achieve justice, legal
certainty, and benefit.'Therefore, the implementation of the criminal justice
system must be carried out in an integrated, accountable manner, and oriented
towards protecting individual rights.

From a theoretical perspective, the modern criminal justice system cannot be
separated from two main models, namely the crime control model and the due
process model as put forward by Herbert L Packer.’The crime control model
emphasizes efficiency and effectiveness in crime prevention, while the due
process model emphasizes the importance of protecting human rights through
fair legal procedures. In practice, these two models often find themselves in a
competitive position.

In the Indonesian context, the criminal justice system consists of several
subsystems: the police, the prosecution, the courts, and correctional institutions.
Among these subsystems, the prosecution plays a strategic role as a liaison
between the investigation and the trial phase.3This position places the
prosecutor as a central actor in determining the direction and continuation of a
criminal case.

Conceptually, this position is known as dominus litis, meaning the party with the
authority to control a criminal case. In this capacity, the prosecutor has the
authority to determine whether a case is worthy of prosecution.*This concept
emphasizes that prosecutors not only function as enforcers of laws, but also as
strategic decision makers in the criminal justice system.

In international literature, the position of the prosecutor as dominus litis is often
equated with the concept of “gatekeeper of the criminal justice system,” namely
the party who has the authority to filter cases that enter the court.°This shows
that the prosecutor's authority has very broad implications, both for individuals
who come into conflict with the law and for the effectiveness of the criminal
justice system as a whole.

This authority is basically manifested in the form of prosecutorial discretion,
namely the freedom that prosecutors have to make decisions based on legal
considerations, public interest, and justice.®This discretion covers various
aspects, from determining the continuation of the case, choosing the type of

!Mardjono Reksodiputro, Indonesian Criminal Justice System, Ul Press, Jakarta, 1993, p. 15.
2Herbert L. Packer, The Limits of the Criminal Sanction, Stanford University Press, California,
1968, p. 163.

3Andi Hamzah, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, 2016, p. 45.

4Adami Chazawi, Criminal Law Lessons, RajaGrafindo Persada, Jakarta, 2014, p. 102

SAngela J. Davis, “The American Prosecutor: Independence, Power, and the Threat of Tyranny,”
lowa Law Review, Vol. 86, no. 2, 2001, p. 393—-465.

SWayne R. LaFave, Jerold H. Israel, Nancy J. King, and Orin S. Kerr, Criminal Procedure, 6th
Edition, West Academic Publishing, St. Paul, 2017, p. 94.
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charge, to stopping the prosecution.

In the development of modern legal systems, prosecutorial discretion is
inevitable. This is due to the limitations of written law in regulating all possible
concrete events, as well as the need for flexibility in law enforcement.’In
addition, discretion also serves to optimize the use of limited resources in the
criminal justice system.

However, this broad discretionary authority is not without its share of problems.
One major issue is the potential for abuse of power, which can lead to injustice
and human rights violations.®In practice, uncontrolled discretion can lead to
disparities in the handling of cases with similar characteristics.

Empirical research shows that prosecutorial decisions are influenced not only by
legal aspects but also by non-legal factors, such as social considerations,
institutional pressures, and perceptions of the case's chances of success in court.
This situation suggests that prosecutorial discretion has a significant degree of
subjectivity, requiring clear limiting mechanisms.

2. Research Methods

Legal research is basically a scientific activity based on certain methods,
systematics and thinking which aims to study one or several specific legal
phenomena by analyzing them, apart from that, an in-depth examination of the
legal facts is also carried out to then try to find a solution to the problems that
arise in the phenomenon in question.’Research is a (scientific) suggestion for the
development of science and technology, so the research methodology applied
must always be adapted to the science that is its parent.1°

3. Results and Discussion

3.1. The Position of the Prosecutor as Dominus Litis in the Indonesian Criminal
Justice System

1. The Position of Prosecutors in the Indonesian Criminal Justice System

The criminal justice system is a mechanism involving various interconnected law
enforcement institutions to combat crime and enforce criminal law. Within this
system, the police, prosecutors, courts, and correctional institutions have distinct
but interrelated functions to achieve the goals of law enforcement, namely, legal

’Muladi, Selected Chapters on the Criminal Justice System, Diponegoro University Publishing
Agency, Semarang, 1995, p. 78.

8Barda Nawawi Arief, Criminal Law Policy, Kencana, Jakarta, 2010, p. 56.

®Bambang Sunggono, Legal Research Methodology, Rajawali Pers, Jakarta, 2010, p. 38.

0sperjono Soekanto and Sri Mamudji, Normative Legal Research: A Brief Review, RajaGrafindo
Persada, Jakarta, 2007, p. 1.
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certainty, justice, and legal benefit.!'Therefore, the effectiveness of the criminal
justice system is largely determined by the ability of each subsystem to carry out
its duties and authorities in a coordinated manner.

Within the Indonesian criminal justice system, the Prosecutor's Office (Public
Prosecutor's Office) occupies a strategic position, serving as the link between the
investigation and the court proceedings. This position gives the Prosecutor a
crucial role in determining whether a criminal case meets the requirements for
trial or requires other legal action in accordance with statutory provisions.*?Thus,
the Prosecutor not only functions as a prosecutor, but also plays a role in
controlling the direction of the resolution of criminal cases.

The Prosecutor's Office's position as a law enforcement agency is affirmed in Law
Number 11 of 2021 concerning Amendments to Law Number 16 of 2004
concerning the Prosecutor's Office of the Republic of Indonesia. This law affirms
that the Prosecutor's Office is a government institution that exercises state
power in the field of prosecution and other authorities under the law.*3These
provisions indicate that the prosecution function is the main authority granted
by the state to the Prosecutor's Office in the criminal justice system.

From the perspective of the criminal justice system, prosecution is not simply an
administrative step after the investigator has completed an investigation. It is the
process that determines whether the investigation's findings meet the formal
and material requirements for submission to the court. Therefore, prosecutors
have the authority to assess the completeness of case files, provide guidance to
investigators, and determine whether a case is fit to proceed to trial.*This
authority shows that the position of the Prosecutor has a central role in
determining the effectiveness of the criminal law enforcement process.

The role of prosecutors in the criminal justice system is also related to the
principle of integration (integrated criminal justice system). This principle
requires all law enforcement agencies to work in a unified manner to achieve
common goals in law enforcement. According to Mardjono Reksodiputro, the
criminal justice system must be understood as a system consisting of
interdependent subsystems, so that the success or failure of one subsystem will

HRomli Atmasasmita, Contemporary Criminal Justice System, Kencana, Jakarta, 2011, p. 23.
2Andi Hamzah, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, 2016, p. 161.
3Republic of Indonesia, Law Number 11 of 2021 concerning Amendments to Law Number 16 of
2004 concerning the Attorney General's Office of the Republic of Indonesia, State Gazette of the
Republic of Indonesia 2021 Number 298, Supplement to the State Gazette of the Republic of
Indonesia Number 6755.

14M. Yahya Harahap, Discussion of Problems and Application of the Criminal Procedure Code:
Investigation and Prosecution, Sinar Grafika, Jakarta, 2016, p. 365.

3831



Ratio Legis Journal (RLJ)
ISSN : 2830-4624

affect the entire system.®In this context, the Prosecutor's Office has a strategic
function as an institution that bridges the investigation process and the
examination process in court.

Following the enactment of Law Number 20 of 2025 concerning the Criminal
Procedure Code, the position of prosecutors in the criminal justice system has
significantly strengthened. This strengthening is evident in the increasing role of
public prosecutors in determining the direction of criminal case resolution
through various authorities related to prosecution and case management. This
development demonstrates a tendency to position prosecutors as central actors
in the criminal law enforcement process, which is oriented not only toward
punishment but also toward achieving substantive justice and effective case
resolution.®

Based on the perspective of Criminal Justice System Theory, strengthening the
position of prosecutors can be understood as an effort to improve the
coordination and effectiveness of law enforcement. As a subsystem directly
linked to the investigation and examination process in court, the Prosecutor's
Office plays a crucial role in ensuring that the objectives of the criminal justice
system are optimally achieved. Therefore, the stronger the position of
prosecutors in the prosecution process, the greater the responsibility they must
shoulder to maintain a balance between the interests of law enforcement and
the protection of the rights of individuals in conflict with the law.’

Thus, the position of prosecutors in the Indonesian criminal justice system
cannot be viewed solely as carrying out the prosecutorial function. This position
demonstrates the strategic role of the Prosecutor's Office as an institution that
connects all stages of the criminal justice process and determines the direction of
criminal case resolution. This position has become even more important
following the enactment of Law Number 20 of 2025 concerning the Criminal
Procedure Code, which strengthens the role of prosecutors in the Indonesian
criminal justice system.

2. The Authority of the Prosecutor Based on Law Number 11 of 2021 concerning
the Prosecutor's Office of the Republic of Indonesia

The position of the Prosecutor in the criminal justice system is inextricably linked
to the authority granted by statutory regulations. This authority serves as the

BMardjono Reksodiputro, The Indonesian Criminal Justice System: Viewing Crime and Law
Enforcement within the Boundaries of Tolerance, Ul Center for Justice and Legal Services, Jakarta,
2007, p. 84.

6Republic of Indonesia, Law Number 20 of 2025 concerning the Criminal Procedure Code, State
Gazette of the Republic of Indonesia 2025 Number 188, Supplement to the State Gazette of the
Republic of Indonesia Number 7149.

7Romli Atmasasmita, Contemporary Criminal Justice System, Kencana, Jakarta, 2011, p. 29.
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basis for the Prosecutor's Office's legitimacy in carrying out its law enforcement
functions, particularly in the area of prosecution. In the Indonesian legal system,
the Prosecutor's Office's authority is comprehensively regulated through Law
Number 11 of 2021 concerning Amendments to Law Number 16 of 2004
concerning the Prosecutor's Office of the Republic of Indonesia. This law
strengthens the Prosecutor's Office's position as an institution that exercises
state prosecutorial power while granting it various other authorities related to
law enforcement.*®

Article 2 paragraph (1) of Law Number 11 of 2021 states that the Attorney
General's Office of the Republic of Indonesia is a government institution that
exercises state power in the field of prosecution and other authorities based on
law.’®These provisions indicate that the prosecution function is the main
authority (core authority) which is the institutional identity of the Prosecutor's
Office in the Indonesian criminal justice system.

In the criminal field, the Prosecutor's Office's authority encompasses various
functions directly related to the law enforcement process. These authorities
include:

a. Conducting prosecution;

b. Implementing judges' decisions and court decisions that have obtained
permanent legal force;

c. Supervise the implementation of conditional criminal sentences, supervised
criminal sentences and conditional release decisions;

d. Carrying out investigations into certain criminal acts based on the law;

e. Complete certain case files and conduct additional examinations before being
submitted to the court.?°

This authority demonstrates that the prosecutor's role extends beyond drafting
the indictment and presenting evidence in court, but encompasses nearly the
entire criminal law enforcement process. Therefore, the prosecutor holds a
highly strategic position in determining the direction of a criminal case's
resolution.

In addition to criminal jurisdiction, the Prosecutor's Office Law also grants civil

BMarwan Effendy, Indonesian Attorney General's Office: Its Position and Function from a Legal
Perspective, Gramedia Pustaka Utama, Jakarta, 2005, p. 112.

®Republic of Indonesia, Law Number 11 of 2021 concerning Amendments to Law Number 16 of
2004 concerning the Attorney General's Office of the Republic of Indonesia, State Gazette of the
Republic of Indonesia 2021 Number 298, Supplement to the State Gazette of the Republic of
Indonesia Number 6755.

D)bid.
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and state administrative jurisdiction. In these jurisdictions, prosecutors can act
for and on behalf of the state or government, both inside and outside of court,
based on a special power of attorney.?!This authority shows that the function of
the Prosecutor's Office is not limited to enforcing criminal law, but also includes
protecting the legal interests of the state in various other legal fields.

An interesting development following the amendment to the Prosecutor's Office
Law is the expanded authority of the Prosecutor's Office to support law
enforcement policies oriented toward substantive justice. This is evident in the
strengthening of authorities related to restorative justice approaches and the
optimization of the prosecution function as an effective instrument for case
resolution.?’Thus, the Prosecutor is no longer positioned solely as a "prosecutor",
but also as a party who has the responsibility to ensure the achievement of legal
objectives as a whole.

When analyzed using Criminal Justice System Theory, the broad authority of the
Prosecutor's Office indicates that this institution functions as the central node
connecting the investigation process with the court hearings. This position
empowers the Prosecutor's Office to monitor the quality of cases brought to trial
while ensuring that law enforcement is conducted in accordance with the
objectives of the criminal justice system.?3

From the perspective of the dominus litis theory, this authority further
emphasizes that prosecutors are not merely actors in the criminal justice system,
but rather those with control over the prosecution process. This control is
evident in their authority to assess the results of investigations, determine the
suitability of a case for prosecution, and make various decisions related to the
continuation of the law enforcement process.?*

3.2. Scope and Implementation of Prosecutorial Discretion by Prosecutors in
the Indonesian Criminal Justice System

1. Prosecution Discretion Regulations in Indonesian Legislation

Prosecutorial discretion is a form of authority granted to the Public Prosecutor to
make certain decisions in the prosecution process based on legal considerations,
the public interest, justice, and the objectives of law enforcement. In the modern
criminal justice system, prosecutorial discretion is seen as a necessary
instrument to avoid the rigid application of law and to provide space for

2bid.

2Attorney General of the Republic of Indonesia, Regulation of the Attorney General of the
Republic of Indonesia Number 15 of 2020 concerning Termination of Prosecution Based on
Restorative Justice.

BRomli Atmasasmita, Contemporary Criminal Justice System, Kencana, Jakarta, 2011, p. 31.
2%Andi Hamzah, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, 2016, p. 167.
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achieving substantive justice in the resolution of criminal cases.?®

Although the term "prosecutorial discretion" is not always explicitly stated in
legislation, the substance of this authority can be found in various legal
provisions that provide the Public Prosecutor with the freedom to determine the
most appropriate steps in handling criminal cases. Therefore, the regulation of
prosecutorial discretion in Indonesia is essentially scattered throughout various
regulations governing the authority of the Prosecutor's Office and the criminal
law enforcement process.?®

One of the primary legal bases for prosecutorial discretion is Law Number 11 of
2021 concerning Amendments to Law Number 16 of 2004 concerning the
Indonesian Prosecutor's Office. This law grants the Prosecutor's Office the
authority to conduct prosecutions and exercise various other powers related to
the law enforcement process.?’In its implementation, this authority is not always
mechanical, but requires legal assessment and consideration by the Public
Prosecutor based on the characteristics of each case.

In addition to the Prosecutor's Office Law, provisions regarding the use of
prosecutorial discretion can also be found in the Criminal Procedure Code.
During the prosecution process, the Public Prosecutor is authorized to assess the
completeness of case files, determine the sufficiency of evidence, draft
indictments, and make decisions regarding the continuation of the case
process.?®These various authorities show that the prosecution process is not only
administrative in nature, but also contains elements of legal assessment which
are the main characteristics of prosecutorial discretion.

Significant developments occurred following the issuance of Republic of
Indonesia Attorney General's Regulation Number 15 of 2020 concerning the
Termination of Prosecution Based on Restorative Justice. This regulation allows
Public Prosecutors to discontinue prosecution of certain cases if they meet
specified requirements, and resolving cases through a restorative approach is
deemed more effective in achieving justice than conventional judicial
processes.”’The presence of these regulations shows that prosecutorial
discretion is no longer understood solely as technical authority in the

25Barda Nawawi Arief, Anthology of Criminal Law Policy, Citra Aditya Bakti, Bandung, 2013, p. 42.
26Andi Hamzah, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, 2016, p. 175.
2’Republic of Indonesia, Law Number 11 of 2021 concerning Amendments to Law Number 16 of
2004 concerning the Attorney General's Office of the Republic of Indonesia, State Gazette of the
Republic of Indonesia 2021 Number 298, Supplement to the State Gazette of the Republic of
Indonesia Number 6755.

M. Yahya Harahap, Discussion of Problems and Application of the Criminal Procedure Code:
Investigation and Prosecution, Sinar Grafika, Jakarta, 2016, p. 401.

BAttorney General of the Republic of Indonesia, Regulation of the Attorney General of the
Republic of Indonesia Number 15 of 2020 concerning Termination of Prosecution Based on
Restorative Justice.
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prosecution process, but also as a legal policy instrument aimed at realizing
substantive justice.

Strengthening prosecutorial discretion is also evident in Law Number 20 of 2025
concerning the Criminal Procedure Code. This update to the criminal procedure
code demonstrates a tendency to provide greater latitude to public prosecutors
in determining the direction of criminal case resolution. This strengthening is
part of an effort to build a more flexible, responsive criminal justice system that
is able to adapt to societal needs and modern legal developments.3°

Based on the research results, the regulation of prosecution discretion in
Indonesian legislation has at least three main objectives, namely:

a. Realizing the effectiveness of law enforcement, by providing space for the
Public Prosecutor to determine the priority of handling cases and choose the
most appropriate resolution mechanism;

b. Realizing substantive justice, by providing the Public Prosecutor with the
opportunity to consider social and humanitarian aspects and the interests of the
parties in a case;

c. Optimizing the use of law enforcement resources, so that the criminal justice
process can run more efficiently and proportionally.3!

However, the existence of prosecutorial discretion also presents its own
challenges. The broader the discretion granted to the Public Prosecutor, the
greater the need for clear regulations regarding the limits of the use of that
authority. Without adequate limits, discretion has the potential to create legal
uncertainty and open up opportunities for abuse of power. Therefore, the
regulation of prosecutorial discretion must always be balanced with the
principles of legality, accountability, transparency, and effective oversight.3?

Based on this description, it can be understood that the provisions on
prosecutorial discretion in Indonesian law demonstrate recognition of the
important role of the Public Prosecutor in determining the direction of criminal
case resolution. These provisions continue to evolve in line with the need to
create a more effective criminal justice system oriented toward substantive
justice. Thus, prosecutorial discretion has become a crucial instrument in the
implementation of the prosecutorial function in Indonesia.

30Republic of Indonesia, Law Number 20 of 2025 concerning the Criminal Procedure Code, State
Gazette of the Republic of Indonesia 2025 Number 188, Supplement to the State Gazette of the
Republic of Indonesia Number 7149.

31Romli Atmasasmita, Contemporary Criminal Justice System, Kencana, Jakarta, 2011, p. 58.
32philipus M. Hadjon, Legal Protection for the People in Indonesia, Bina llmu, Surabaya, 1987, p.
87.
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2. Forms of Prosecutorial Discretion by the Prosecutor

Prosecutorial discretion is essentially an authority that allows the Public
Prosecutor to determine the most appropriate legal action in handling a criminal
case. This authority is not always manifested in the form of terminating
prosecution, but is also reflected in various decisions made by the Public
Prosecutor throughout the case process. Therefore, prosecutorial discretion has
a broad scope and encompasses various aspects related to the implementation
of the prosecutorial function.?3

Based on the results of research into laws and regulations and law enforcement
practices in Indonesia, the forms of prosecutorial discretion held by prosecutors
can be identified as follows.

a. Discretion in Determining the Eligibility of Prosecution

The most fundamental form of discretion is the Public Prosecutor's authority to
determine whether a case meets the requirements for prosecution. In exercising
this authority, the Public Prosecutor examines the results of the investigation to
assess whether a case meets both formal and material requirements.3*

This assessment is not merely administrative in nature, but involves legal
considerations regarding the sufficiency of the evidence, the appropriateness of
the application of the alleged article, and the likelihood of proving it in court.
Therefore, the decision to proceed with or discontinue a case at the prosecution
stage is a concrete example of the exercise of prosecutorial discretion.

b. Discretion in Drafting an Indictment

The Public Prosecutor has the authority to determine the form and structure of
the indictment to be used in a criminal case. In practice, the Prosecutor can
choose from various forms of indictment, including:

1) single charge;

2) alternative charges;

3) subsidiary charges;

4) cumulative charges;

5) combination charges.?>

The selection of the form of the indictment is part of the prosecution strategy,

3Barda Nawawi Arief, Anthology of Criminal Law Policy, Citra Aditya Bakti, Bandung, 2013, p. 45.
34M. Yahya Harahap, Discussion of Problems and Application of the Criminal Procedure Code:
Investigation and Prosecution, Sinar Grafika, Jakarta, 2016, p. 402.

35Andi Hamzah, Indonesian Criminal Procedure Law, Sinar Grafika, Jakarta, 2016, p. 183.
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based on a legal assessment of the facts in the case. Therefore, drafting the
indictment also represents a form of discretion held by the Public Prosecutor.

c. Discretion in Determining Criminal Charges

In addition to drafting the indictment, the Public Prosecutor also has the
authority to determine the amount and form of criminal charges to be submitted
to the judge. While criminal charges must be based on statutory provisions and
the facts revealed at trial, the Public Prosecutor retains discretion in determining
the severity of the charges, considering the level of culpability of the perpetrator
and the purpose of the sentence.3®

This authority shows that prosecutorial discretion does not only occur before the
case is brought to court, but also takes place during the trial process.

d. Discretion in Termination of Prosecution Under Restorative Justice

A significant development in law enforcement practices in Indonesia is the
emergence of the authority to terminate prosecution based on restorative
justice as regulated in the Republic of Indonesia Prosecutor's Office Regulation
Number 15 of 2020. Through this mechanism, the Public Prosecutor can
terminate prosecution of certain cases if they have met the specified
requirements and the resolution of the case through peace is deemed more
capable of realizing justice for the parties.?’

This authority is the most obvious form of discretion because it gives the Public
Prosecutor the opportunity not to proceed with a case in court even though the
elements of a crime have basically been fulfilled.

e. Discretion in Determining Case Handling Strategy

In prosecution practice, the Public Prosecutor also has the authority to
determine case-handling strategies according to the characteristics of each case.
These strategies can include consolidating cases, splitting them, or determining
the order in which certain cases are handled based on their priority.32

This authority aims to increase the effectiveness of the prosecution process
while ensuring that law enforcement objectives can be achieved optimally.

f. Discretion in Settlement of Cases Based on Public Interest

3%|bid., p. 188.

37Attorney General of the Republic of Indonesia, Regulation of the Attorney General of the
Republic of Indonesia Number 15 of 2020 concerning Termination of Prosecution Based on
Restorative Justice.

38M. Yahya Harahap, Discussion of Problems and Application of the Criminal Procedure Code:
Investigation and Prosecution, Sinar Grafika, Jakarta, 2016, p. 416.
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The Indonesian legal system also recognizes the authority to dismiss a case in the
public interest (deponering), which is a form of prosecutorial discretion. This
authority is granted to the Attorney General to set aside certain cases if the
public interest is deemed more important than the prosecution of the case.3?

Although its use is very limited and must be exercised with caution, this authority
demonstrates that the Indonesian legal system recognizes the need to provide
policy space in the criminal law enforcement process.

Based on these various forms of authority, it is clear that prosecutorial discretion
is not a standalone concept, but rather inherent in various stages of the
prosecution function. From assessing investigation results, drafting indictments,
determining criminal charges, to resolving cases through a restorative approach,
all demonstrate the Public Prosecutor's discretion and discretion.

When analyzed using the Dominus Litis Theory, these various forms of discretion
further strengthen the position of the Public Prosecutor as the controller of cases
in the criminal justice system. The broader the discretion granted by laws and
regulations, the stronger the Prosecutor's position in determining the direction
and final outcome of a criminal law enforcement process. However, the use of
such discretion must remain proportional, transparent, and accountable to avoid
abuse of authority or violations of the principles of the rule of law.%°

4. Conclusion

Based on the results of research and discussion regarding prosecutorial
discretion by prosecutors as dominus litis in the Indonesian criminal justice
system, the following conclusions can be drawn: 1. The Position of the
Prosecutor as Dominus Litis in the Indonesian Criminal Justice System: As
dominus litis, the prosecutor occupies a central position in the Indonesian
criminal justice system, having the authority to determine the continuation of
the prosecution process in a criminal case. This position is reinforced by Law
Number 11 of 2021 concerning the Attorney General's Office of the Republic of
Indonesia and Law Number 20 of 2025 concerning the Criminal Procedure Code,
which emphasize the role of the Public Prosecutor as the controller of cases in
the criminal law enforcement process. 2. Scope and Implementation of
Prosecutorial Discretion by Prosecutors in the Indonesian Criminal Justice System
Prosecutorial discretion is a consequence of the prosecutor's position as dominus
litis, granting him the authority to determine case-handling policies based on
legal considerations, the public interest, and justice. This discretion is exercised

3%9Republic of Indonesia, Law Number 11 of 2021 concerning Amendments to Law Number 16 of
2004 concerning the Attorney General's Office of the Republic of Indonesia, State Gazette of the
Republic of Indonesia 2021 Number 298, Supplement to the State Gazette of the Republic of
Indonesia Number 6755.

40Romli Atmasasmita, Contemporary Criminal Justice System, Kencana, Jakarta, 2011, p. 61.
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through various authorities, including the termination of prosecution, the
resolution of cases based on restorative justice, and other forms of prosecutorial
policy aimed at improving the effectiveness of the criminal justice system. 3.
Limits on Prosecutor's Discretion in Prosecution within the Framework of Due
Process of Law and its Implications for the Principles of Justice, Legal Certainty,
and Protection of Human Rights: Prosecutorial discretion is not absolute and
must be limited by the principle of due process of law, a fundamental principle of
the rule of law. These limitations include the principles of legality, equality
before the law, the presumption of innocence, proportionality, accountability,
transparency, and protection of human rights. Therefore, the use of
prosecutorial discretion must be accompanied by effective oversight and
accountability mechanisms to ensure justice, legal certainty, and legal benefit in
the Indonesian criminal justice system.
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