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Abstract. Reversed burden of proof is a legal mechanism that places the
burden on the defendant to prove that the wealth he owns is not the
result of corruption. This mechanism differs from the general principle in
criminal law, where the burden of proof usually lies with the public
prosecutor. In the context of reversed burden of proof, the defendant is
required to explain the origin of his wealth with valid evidence that is
acceptable in court.The purpose of the study is to determine and
analyze the construction of the regulation of reversed burden of proof in
corruption crimes associated with the principle of presumption of
innocence. to determine and analyze the application of reversed burden
of proof in corruption crimes (Study of Makassar District Court Decision
Number 89/PID.SUS-TPK/2021/PN Mks). The approach method used in
this research is the methodnormative juridical means research that
emphasizes the juridical aspects that are focused on library research
(legal science), which regulates substantially the application of the
principle of reverse burden of proof which is then compiled, explained
and analyzed by providing conclusions. Reversed proof and the
presumption of innocence are interrelated, this is as a balance in the
enforcement of corruption law, the balance that the author means here
is, so that law enforcers also provide the opportunity for the defendant
to prove the origin of the defendant's property which if sued is
confiscated for the state, so that legal justice is created which is the
impact of the presumption of innocence.
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1. Introduction

The philosophical provisions of the rule of law in Article 1 paragraph 3 of the
1945 Constitution of the Republic of Indonesia state, which states that the State
of Indonesia is a state based on law based on Pancasila.

Humans living in society, whether in social, legal, state or religious society, will
often clash with different interests, some of which are even contradictory, so
that this can give rise to conflicts that disrupt the security and harmony of
community life.!Consciously or not, humans in social life are influenced by
positive law and Islamic law.

The law and regulations themselves provide a view of what humans can do and
what can be avoided. It is realized that technological progress cannot always
bring positive impacts to humans, sometimes it brings negative impacts, namely
increasing crime rates and other criminal acts including corruption.?

The law has given strict sanctions in responding to a criminal act, but in its
implementation there are always obstacles and barriers, both from the
community and from law enforcement itself. One of these obstacles is the lack of
awareness to understand the law. As is known, the purpose of law is to regulate
the survival of society in all areas, both in relation to humans or to the society in
which they live, as well as regulating between society and its government.

According to LJ Van Apeldorn, the purpose of law is to protect and regulate the
interests of each human being, so that those interests are not disturbed. In the
Criminal Code (KUHP), punishment or legal sanctions are given to someone who
commits a crime, aiming to educate someone so that he is deterred / deterred,
with the hope that the perpetrator will no longer repeat his prohibited actions. In
addition, the main thing is to prevent from committing unlawful acts.3

Indonesia as a country of law, adheres to one of the important legal principles,
namely the principle of presumption of innocence. This is regulated in the
Criminal Procedure Code (KUHAP) and Law Number 48 of 2009 concerning
Judicial Power.%In Article 10 paragraph 1 of the Republic of Indonesia Law
Number 48 of 2009 concerning judicial power, which states "The court is
prohibited from refusing to examine, try, and decide on a case submitted on the
pretext that the law does not exist or is unclear, but is obliged to examine and try
it." Based on this provision, judges are required to decide on cases even though
the case does not have or is unclear in the legal basis or laws that regulate it.

'Wirjono Prodjodikoro, Certain Criminal Acts in Indonesia, Bandung: PT. Refika Aditama, 2002, p.
15.

2CST Kansil, Introduction to Indonesian Law and Legal System, Jakarta: Balai Pustaka, 1989, p. 33
3Ibid, p. 33

4 http://m.hukumonline.com,"principle of presumption of innocence" accessed on February 25,
2025
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Although considered an effective instrument in eradicating corruption, the
application of reverse burden of proof has also drawn criticism, especially
regarding the potential violation of the presumption of innocence. In the criminal
law system, the presumption of innocence is a basic principle that states that
every individual accused of committing a crime must be considered innocent
until proven otherwise in court. This principle is universally recognized in various
international legal instruments, such as Article 11 of the Universal Declaration of
Human Rights (UDHR) and Article 14 paragraph (2) of the International Covenant
on Civil and Political Rights (ICCPR).>

The application of reversed burden of proof in corruption crimes is often
considered to violate this principle, because the defendant is required to prove
his innocence. In fact, in conventional criminal law, the burden of proof should
be on the public prosecutor.Defendants who do not have access to complete
financial documents or administrative evidence may have difficulty proving the
origins of their wealth, which may ultimately lead to unfair
criminalization.”Another criticism of the reverse burden of proof is the potential
for abuse of power by law enforcement. Without strict oversight, this mechanism
can be used arbitrarily to pressure or criminalize certain individuals, especially in
the context of politics or business competition.8Therefore, there needs to be
clear limitations in the application of reverse burden of proof to remain in
accordance with the principles of justice and human rights.

This issue becomes increasingly relevant given the importance of balancing
effective anti-corruption efforts with the protection of human rights. On the one
hand, corruption is an extraordinary crime that requires an extraordinary
approach. However, on the other hand, the implementation of policies that lead
to reversed proof must be carried out very carefully so as not to sacrifice the
fundamental principles of criminal law.%In this context, the fundamental question
that arises is to what extent the regulation of reverse burden of proof in

5 Zainudin Hasan et al., “Legal Analysis of the Implementation of the Principle of Presumption of
Innocence in Criminal Investigation,” Integrated Multidisciplinary Scientific Journal 8, no. 6
(2024).

6 Khaidir Khaidir, “Legal Analysis of the Reversal of the Burden of Proof in Corruption Crimes,” Rio
Law Journal 1, no. 1 (February 29, 2020),https://doi.org/10.36355/.v1i1.327

7 Wawan Prasetyo, “Reverse Proof Method in Corruption Crimes,” Al-Daulah: Journal of Islamic
Law and Legislation 5, no. 2 (October 1, 2015): 472—-
520,https://doi.org/10.15642/ad.2015.5.2.472-520

8 Angelica Clara Anaztasia Simanjuntak et al., “Analysis of the Influence of the Reversed Burden of
Proof System in Civil Dispute Settlement in Courts in Indonesia,” Causa: Journal of Law and
Citizenship 4, no. 10 (2024),https://doi.org/https://doi.org/10.3783/causa.v4i10.3831

° Ewaprilyandi Fahmi Saputra and Hery Firmansyah, “Legal Politics in Efforts to Eradicate
Corruption Through Renewal of Corruption Regulations as Extraordinary Crimes in the National
Criminal Code,” Unes Law Review 6, no. 2
(2023),https://doi.org/https://doi.org/10.31933/unesrev.v6i2
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corruption crimes affects or even conflicts with the principle of the presumption
of innocence.

Theoretically, reversed proof does not necessarily violate the presumption of
innocence if applied with certain limitations. For example, the burden of proof
given to the defendant is only "reasonable proof" and not absolute proof. In
addition, the judge still has an obligation to objectively assess all evidence
presented by both parties, so that the defendant does not completely lose legal
protection.®However, in practice, the application of reverse burden of proof
often causes debate. One reason is the lack of a uniform understanding among
law enforcers, including judges, prosecutors, and lawyers, regarding the limits of
the application of this principle.

2. Research Methods

Legal research is basically a scientific activity based on certain methods,
systematics and thinking which aims to study one or several specific legal
phenomena by analyzing them, apart from that, an in-depth examination of the
legal facts is also carried out to then attempt a solution to the problems that
arise in the relevant phenomena.!’Research is a (scientific) suggestion for the
development of science and technology, so the research methodology applied
must always be adjusted to the science that is its parent.*?

3. Results And Discussion

3.1. Construction of the Reverse Burden of Proof Arrangement in Corruption
Crimes Linked to the Principle of Presumption of Innocence

Construction can be defined as the arrangement and relationship of words in a
sentence or group of words. The meaning of a word is determined by the
construction in a sentence or group of words.*According to Sarwiji, what is
meant by construction meaning is the meaning contained in linguistic
construction.'*So, the meaning of construction can be interpreted as the
meaning related to sentences or groups of words in a word in linguistic studies.
Construction can also be defined as the arrangement (model, layout) of a
building (bridge, house, and so on).

10 Mathieu Joseph Caspar Heckman, "The Strategic Use of Patents in Standardization in Relation
to US, European and Chinese  Competition Law"  (Maastricht  University,
2016),https://doi.org/10.26481/dis.20160422mh

1Bambang Sunggono, 2010, Legal Research Methodology, Jakarta, Rajawali Press, p.38.
2Sp0erjono Soekanto, 2007, Normative Legal Research, Jakarta, PT. Raja Grafindo Persada, p.1.
BHasan Alwi, 2007. The Great Dictionary of the Indonesian Language, Fourth Edition. PT. Balai
Pustaka, Jakarta, p. 17

14Suwandi, Sarwiji. 2008. Semantics Introduction to the Study of Meaning. Media Perkasa,
Yogyakarta, 33
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Starting from the understanding of the construction above, the principle of
reversed proof, the problem of the burden of proof for criminal acts of
corruption as part of Formal Criminal Law, has experienced a paradigm shift
since the enactment of Law Number 3 of 1971 and Law Number 31 of 1999 as
amended by Law Number 20 of 2001. All of them are legal products that regulate
the Eradication of Criminal Acts of Corruption.

Likewise in Law of the Republic of Indonesia No. 39 of 1999, the contents of
which are as follows: "every person who is arrested, detained, and charged
because he is suspected of committing a crime has the right to be considered
innocent, until proven guilty legally in a court hearing and given all legal
guarantees necessary for his defense, in accordance with the provisions of
statutory regulations."

In addition, the principle of the presumption of innocence is also regulated in
Chapter 1l of the Decree of the Minister of Justice of the Republic of Indonesia
Number M.01.PW.07.03 of 1982 concerning Guidelines for the Implementation
of the Criminal Procedure Code, the contents of which include:

"Some people who have not been declared guilty have rights such as: the right to
receive an immediate examination during the investigation phase, the right to
receive an immediate examination by the court and receive the fairest possible
verdict, the right to be informed of what he is suspected of/accused of in a
language he understands, the right to prepare his defense, the right to receive
legal assistance and the right to receive family visits."

As a manifestation of the principle of the presumption of innocence, a suspect or
defendant cannot be burdened with the obligation to provide proof, because the
public prosecutor is the one who brings the accusation against the defendant, so
it is the public prosecutor who is burdened with the task of proving the
defendant's guilt with the efforts of proof permitted by law.*®

In line with this, Jeremy Bentham, focused on the principle that law should
provide the greatest benefit to society. In this context, law does not only aim to
enforce rules, but also to create welfare and justice that can be felt widely. The
principle of utilitarianism sees justice as something that must support collective
benefit, so that legal actions or policies are assessed by how much impact they
have in creating good or preventing harm to society as a whole.1®

So if viewed the principle of utilitarianism between reversed burden of proof and
the principle of presumption of innocence have a mutually related relationship,

15See in Hery Tahir, Fair Legal Process in the Criminal Justice System in Indonesia, Yogyakarta:
Laksbang, 2010, p. 62

16 Yandi Ugang, “Utilitarianism Analysis in the Assessment of Justice and Legal Effectiveness,”
Journal of Legal Transparency, 2022.

2450



Ratio Legis Journal (RLJ) Volume 4 No. 2, June 2025: 2446-2464
ISSN : 2830-4624

this is as a balance in the enforcement of corruption criminal law, the balance
that the author means here is, so that law enforcers also provide an opportunity
for the accused to prove the origin of the accused's property which if prosecuted
will be confiscated for the state, so that legal justice is created which is the
impact of the principle of presumption of innocence.

3.2. Application of Reversed Proof in Corruption Crimes (Study of Makassar
District Court Decision Number 89/PID.SUS-TPK/2021/PN Mks)

The application of law is very important because it is to ensure the creation of
justice, certainty, and legal benefits for the rules that have been established
either through laws, regulations, or court decisions. This is in line with the
opinion of Gustav Radbruch, who said that there are three objectives of law,
namely benefit, certainty, and justice. In implementing these three objectives of
law, the principle of priority must be used.'’

Reversed burden of proof is one of the principles adopted in the criminal justice
system in Indonesia, the reversed burden of proof has been previously applied in
Law No. 8 of 1999 concerning Consumer Protection and Law No. 32 of 2009
concerning Environmental Management so it is possible that the reversed
burden of proof can also be applied to corruption. The reversed burden of proof
is very necessary in our law enforcement system along with the emergence of
various criminal cases involving state officials in corruption. The problem of the
application of reversed burden of proof cannot be used as a reason for not
regulating the reversed burden of proof in a law.

The burden of proof is placed on both the accused and the public prosecutor in a
balanced manner regarding matters (objects of proof) that are different and
contradictory (Article 37A).28The reverse burden of proof system in criminal
procedure law is contained in Article 37 in conjunction with 12B paragraph (1) in
conjunction with 38A and 38B, including:

a. Article 37 is the legal basis for the reverse burden of proof system; and

b. Article 12B paragraph (1) letter a and Article 38B are provisions regarding
criminal acts of corruption (the object) for which the burden of proof is to use a
reverse burden of proof system.!?

7Sonny Pungus, Theory of the Purpose of Law, http://sonny-tobelo.com/2010/10/teori-
wenanghukum-gustav-radbruch-dan.html, accessed on 27 April 2017

18Lilik Mulyadi. 2007. Corruption in Indonesia Normative, Theory, Practice and Problems.
Bandung: Alumni. p 11.

¥Martiman Prodjohamidjojo. 2001. Application of Reversed Burden of Proof in Corruption
Crimes. Bandung: Mandar Maju. p.8.
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The author will describe how to apply the reverse burden of proof in the case of
Decision No.89/PID.SUS-TPK/2021/PN MKSby the judge, in this sub-chapter the
researcher divides it into several sub-chapters, namely:

a) Case Position

That the Defendant N as the Head of Kindang Village, Kindang District,
Bulukumba Regency, South Sulawesi Province, for the period 2016 to 2022 based
on the Decree of the Bulukumba Regent Number: Kpts.325/V/2016 dated May
20, 2016 concerning the Dismissal of Village Head Officials and the Confirmation
and Appointment of Village Heads for the Period 2016-2022 in 27 (Twenty Seven)
Villages in Bulukumba Regency on a day and date that is no longer remembered,
at a certain time between January 2017 to December 2018 or at least at a certain
time between 2017 to 2018, located in Kindang Village, Kindang District,
Bulukumba Regency, South Sulawesi or at least at a certain place that is still
included in the jurisdiction of the Corruption Crime Court at the Makassar
District Court, South Sulawesi which has the authority to try this case, based on
Article 35 paragraph (2) Law Number 46 of 2009 concerning the Corruption
Court, committing several acts that are related in such a way that they can be
viewed as one continuous act, unlawfully committing acts of enriching oneself or
another person or a corporation that harms state finances or the state economy
in the amount of IDR 765,571,963,- (seven hundred sixty-five million five
hundred seventy-one thousand nine hundred and sixty-three rupiah) or at least
around the amount as stated in the State Financial Loss Calculation Results
Report (LHPKKN) of the South Sulawesi Provincial BPKP Representative Number:
SR 085/PW21/5/2021 dated March 23, 2021 concerning the audit report on the
calculation of state financial losses. The defendant committed these acts in the
following ways:

That furthermore, witness | as the treasurer of Kindang Village, Kindang District,
Bulukumba Regency prepared the disbursement documents such as Village
NPWP, Bank Statement, Treasurer's Decree, Account Determination Decree,
RPD, SPP containing the activity RAB which was then signed by the defendant N
as the head of Kindang Village, Kindang District, Bulukumba Regency, so that the
disbursement for the 2018 Village Fund (DD) budget was in three stages based
on the BNI Bank Bulukumba branch bank statement with Account Number:
0442786931, as follows:

First Stage 20% of the Village Fund (DD) budget value that entered the Kindang
Village account in 2018 at Bank BNI Bulukumba with Account Number:
0442786931, amounting to IDR 219,201,800,- (two hundred and nineteen million
two hundred and one thousand eight hundred rupiah).

Second Stage 40% of the Village Fund (DD) Budget Value that entered the
Kindang Village account in 2018 at Bank BNI Bulukumba with Account Number:
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0442786931, worth, worth IDR 438,403,600,- (four hundred thirty eight
thousand four hundred three thousand six hundred rupiah)

The Third Stage 40% of the Village Fund (DD) Budget Value that entered the
Kindang Village account in 2018 at Bank BNI Bulukumba with Account Number:
0442786931, worth, worth IDR 438,403,500,- (four hundred thirty eight
thousand four hundred three thousand five hundred rupiah)

That after witness | disbursed the Village Fund budget and Village Fund
Allocation for the 2018 budget year, the funds related to salary payments, fixed
income, honorariums and allowances, then witness | as Treasurer of Kindang
Village managed the funds while the funds related to physical
work/infrastructure were handed over by witness | to the defendant on the
defendant's orders and

Furthermore, the defendant as the Head of Kindang Village who managed the
2018 Village Fund budget himself, so that in the implementation of the
management of work activities in Kindang Village, Kindang District, Bulukumba
Regency, the 2018 Budget Year did not run in accordance with the mechanisms
or regulations that have been regulated in the implementation of village fund
management, but the defendant as the Head of Kindang Village, Kindang District,
Bulukumba Regency took over all work activities without involving the functions
of the related village apparatus where the management of work activities which
should have been carried out by the TPK (Activity Management Team) formed by
the defendant as the Head of Kindang Village, so that the duties and functions of
the TEAM were not functioned properly, even the TPK (Activity Management
Team) did not know that their names had been included in the TPK (Activity
Management Team) formed by the Head of Kindang Village and were never
involved in physical work activities in Kindang Village and the defendant as the
Head of Kindang Village did not involve the function of the village secretary as
PTPKD (Village Financial Management Technical Implementer)

That the defendant's method as the Head of Kindang Village, Kindang District,
Bulukumba Regency, carried out physical development work using Kindang
village funds in 2018 without involving the Village Activity Management Team
(TPK), namely as follows:

For the implementation of the construction work of the embankment of
Mattirodeceng Hamlet, the defendant as the Head of Kindang Village after
receiving the Village Fund budget mentioned above, the defendant managed the
village funds himself without involving the TPK (Activity Management Team),
namely for the purchase of natural materials and building materials and paying

2. Claims
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1) Declaring that the defendant N. has been proven legally and convincingly
guilty of committing the crime of "corruption” as regulated and threatened with
criminal penalties in Article 3 paragraph (1) Jo Article 18 of the Republic of
Indonesia Law No. 31 of 1999 concerning the Eradication of Criminal Acts of
Corruption as amended and supplemented by Law No. 20 of 2001 concerning
Amendments to Law No. 31 of 1999 concerning the Eradication of Criminal Acts
of Corruption in the Public Prosecutor's Subsidiary indictment;

2) Sentencing the defendant N. to 3 (three) years in prison minus the time the
defendant has been in detention with the order that the defendant remain in
detention and a fine of IDR 50,000,000,- (fifty million rupiah) subsidiary to 2
(two) months in prison.

3) Sentenced Defendant N to pay compensation of IDR 765,571,963,- (seven
hundred sixty five million five hundred seventy one thousand nine hundred sixty
three rupiah), with the provision that if the defendant does not pay the
compensation, no later than 1 (one) month after the judge's decision has
permanent legal force, then his assets will be confiscated by the Prosecutor and
auctioned to cover the compensation, in the event that the defendant does not
have sufficient assets to pay the compensation, then it will be replaced with
imprisonment for 1 (one) year.

4) Establishing evidence in the form of:

5) 1 Village Regulation Number 03 of 2017 concerning the Village Government
Work Plan (RKPDes) of Kindang Village, Kindang District, Bulukumba Regency for
the 2017 Fiscal Year.

6) Kindang Village Budget 2017 Fiscal Year Request for disbursement of village
funds for 2017 Phase 1l (40%)

7) Disbursement of Kindang Village Funds for Fiscal Year 2017 Phase | (60%)
8) Receipt for payment of Tax Sharing dated December 27, 2017.

9) Accountability Report (LPJ) for Kindang Village Funds Phase | (60%) 2017
Fiscal Year.

10) Disbursement of Kindang Village Funds for Fiscal Year 2017 Phase Il (40%)

11) Accountability Report (LPJ) for Kindang Village Funds Phase Il (40%) 2017
Fiscal Year.

12) Village Regulation Number: 01 of 2018 concerning the Accountability Report
for the Realization of the Village Revenue and Expenditure Budget (APBDesa) for
the 2017 Fiscal Year
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13) Decree of the Regent of Bulukumba Number: Kpts.390/V/2015 Concerning
Amendments to the Attachment to the Regent's Decree Number
Kpts.782/VI1/2013 concerning the Approval of Members of the BPD of Kindang
Village, Kindang District, Bulukumba Regency.

14) Decree of the Head of Kindang Village Number: Kpts.008/DK/I/2017
Concerning the Establishment of the Kindang Village Activity Management Team
(TPK) in 2017.

15) Decree of the Head of Kindang Village, Kindang District, Bulukumba Regency
Number: 08 of 2016 concerning the appointment of the Secretary of Kindang
Village, Bulukumba Regency.

16) Decree of the Head of Kindang Village Number: 006/DK/I/2017 concerning
the Appointment of Technical Implementers for Financial Management of
Kindang Village.

17) Decree of the Head of Kindang Village Number: Kpts.007 / DK / | 2017
concerning the formation of the implementing agency for Kindang Village
activities, Kindang District, Bulukumba Regency.

18) Bulukumba Regent Decree Number 325/V/2016 Concerning the appointment
of Village Heads for the period 2016-2022

19) Village Regulation Number 02 of 2018 concerning the Village Government
Work Plan (RKPDes) of Kindang Village for the 2018 Fiscal Year.

20) Village Budget of Kindang Village, Kindang District, Bulukumba Regency, 2018
Fiscal Year.

21) Disbursement File for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase |, 2018 Budget Year.

22) Kindang Village Fund Accountability Report Phase | (20%) 2018 Budget Year.

23) Disbursement files for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase Il (40%) for the 2018 Budget Year.

24) Kindang Village Fund Accountability Report Phase Il (40%) 2018 Budget Year.

25) Disbursement files for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase Il (40%) for the 2018 Budget Year.

26) Kindang Village Fund Accountability Report Phase Il (40%) 2018.

27) Statement of responsibility for receipt and expenditure of Village funds by
the Head of Kindang Village dated January 30, 2018.
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28) Assignment Order Number: 414.2/spt-Pd-21/P3MD-Set/2015 dated
November 5, 2015 concerning the assignment of Village Companions for Kindang
District, Bulukumba Regency.

29) 6 (six) sheets of Proof of Cash Withdrawal at BNI Bank, Bulukumba Branch.
30) Minutes of completion of work dated December 31, 2017
31) Returned to Kindang Village

32) Determine that the defendant is burdened with paying court costs of IDR
5,000 (five thousand rupiah).

3. Verdict

- Declaring that Defendant N has not been proven legally and convincingly
guilty of committing a crime as stated in the Public Prosecutor's primary charge;

- To acquit the Defendant therefore from the primary charge;

- Declaring that Defendant N has been proven legally and convincingly guilty of
committing the crime of "CONTINUOUS CORRUPTION" as stated in the subsidiary
charges;

- Sentencing the Defendant to a prison sentence of 2 years and 6 months and a
fine of IDR 50,000,000. (fifty million rupiah) with the provision that if the fine is
not paid, it will be replaced with a prison sentence of 2 (two) months;

- Sentencing the defendant to pay compensation of IDR 765,571,963,- (seven
hundred sixty five million five hundred seventy one million nine hundred sixty
three thousand rupiah), if the defendant does not pay compensation within a
maximum of 1 (one) month after the Court's decision has permanent legal force,
then his assets can be seized by the Prosecutor and auctioned to cover the
compensation, and in the event that the Defendant does not have sufficient
assets to pay the compensation, then the Defendant is sentenced to
imprisonment for 2 (two) years;

- Determine that the period of arrest and detention that has been served by
the defendant is deducted in full from the sentence imposed;

- Ordering the accused to remain in custody;
- Establishing evidence in the form of:

- 1 Village Regulation Number 03 of 2017 concerning the Village Government
Work Plan (RKPDes) of Kindang Village, Kindang District, Bulukumba Regency for
the 2017 Fiscal Year.
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- Kindang Village Budget 2017 Fiscal Year Request for disbursement of village
funds for 2017 Phase 1l (40%)

- Disbursement of Kindang Village Funds for Fiscal Year 2017 Phase | (60%)
- Receipt for payment of Tax Sharing dated December 27, 2017.

- Accountability Report (LPJ) for Kindang Village Funds Phase | (60%) 2017
Fiscal Year.

- Disbursement of Kindang Village Funds for Fiscal Year 2017 Phase Il (40%)

- Accountability Report (LPJ) for Kindang Village Funds Phase Il (40%) 2017
Fiscal Year.

- Village Regulation Number: 01 of 2018 concerning the Accountability Report
for the Realization of the Village Revenue and Expenditure Budget (APBDesa) for
the 2017 Fiscal Year

- Decree of the Regent of Bulukumba Number: Kpts.390/V/2015 Concerning
Amendments to the Attachment to the Regent's Decree Number
Kpts.782/VI1/2013 concerning the Approval of Members of the BPD of Kindang
Village, Kindang District, Bulukumba Regency.

- Decree of the Head of Kindang Village Number: Kpts.008/DK/1/2017
Concerning the Establishment of the Kindang Village Activity Management Team
(TPK) in 2017.

- Decree of the Head of Kindang Village, Kindang District, Bulukumba Regency
Number: 08 of 2016 concerning the appointment of the Secretary of Kindang
Village, Bulukumba Regency.

- Decree of the Head of Kindang Village Number: 006/DK/1/2017 concerning
the Appointment of Technical Implementers for Financial Management of
Kindang Village.

- Decree of the Head of Kindang Village Number: Kpts.007 / DK / | 2017
concerning the formation of the implementing agency for Kindang Village
activities, Kindang District, Bulukumba Regency.

- Bulukumba Regent Decree Number 325/V/2016 Concerning the appointment
of Village Heads for the period 2016-2022

- Village Regulation Number 02 of 2018 concerning the Village Government
Work Plan (RKPDes) of Kindang Village for the 2018 Fiscal Year.

- Village Budget of Kindang Village, Kindang District, Bulukumba Regency, 2018
Fiscal Year.
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- Disbursement File for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase |, 2018 Budget Year.

- Kindang Village Fund Accountability Report Phase | (20%) 2018 Budget Year.

- Disbursement files for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase Il (40%) for the 2018 Budget Year.

- Kindang Village Fund Accountability Report Phase Il (40%) 2018 Budget Year.

- Disbursement files for Kindang Village Funds, Kindang District, Bulukumba
Regency, Phase lll (40%) for the 2018 Budget Year.

- Kindang Village Fund Accountability Report Phase Il (40%) 2018.

- Statement of responsibility for receipt and expenditure of Village funds by
the Head of Kindang Village dated January 30, 2018.

- Assignment Order Number: 414.2/spt-Pd-21/P3MD-Set/2015 dated
November 5, 2015 concerning the assignment of Village Companions for Kindang
District, Bulukumba Regency.

- 6 (six) sheets of Proof of Cash Withdrawal at BNI Bank, Bulukumba Branch.
- Minutes of completion of work dated December 31, 2017
- Returned to Kindang Village

- Ordering the defendant to pay court costs of IDR 5,000 (five thousand
rupiah).

Based on the description above, the author will try to analyze the above decision,
which states that defendant N was proven guilty.legally and convincingly guilty of
committing the crime of Continuous Corruption. The author will also analyze the
application of reverse burden of proof.

The reverse burden of proof is based on Article 38 b which reads:

1. Any person who is accused of committing one of the criminal acts of
corruption as referred to in Article 2, Article 3, Article 4, Article 13, Article 14,
Article 15, and Article 16 of Law Number 31 of 1999 concerning the Eradication
of Criminal Acts of Corruption and Articles 5 to 12 of this Law, is obliged to prove
otherwise regarding his/her assets which have not been charged, but are also
suspected of originating from criminal acts of corruption.

2. If the defendant cannot prove that the assets referred to in paragraph (1)
were not obtained through a criminal act of corruption, the assets are deemed to
have also been obtained through a criminal act of corruption and the judge has
the authority to decide that all or part of the assets be confiscated for the state.
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3. The demand for confiscation of property as referred to in paragraph

4. (2) submitted by the public prosecutor when reading out his demands in the
main case.

5. Proof that the assets referred to in paragraph (1) do not originate from
criminal acts of corruption is submitted by the defendant when reading out his
defense in the main case and can be repeated in the appeal memorandum and
cassation memorandum.

6. The judge is obliged to open a special trial to examine the evidence
submitted by the defendant as referred to in paragraph (4).

7. If the defendant is acquitted or declared free from all legal charges in the
main case, then the demand for confiscation of property as referred to in
paragraph (1) and paragraph (2) must be rejected by the judge.

According to the Author, the application of reversed proof in the above case, the
defendant did not present mitigating witnesses or prove mitigating
circumstances is appropriate, because it is based on Article 38b of Law Number
31 of 1999 in conjunction with Law Number 20 of 2001 concerning the
Eradication of Criminal Acts of Corruption. This is because there is no property
from the defendant that is included in the indictment or demands

This is in line with the Theory of Legal Certainty (Rechtszekerheid) which is one of
the fundamental principles in the legal system that aims to ensure clarity, order,
and justice in the application of the law. This principle ensures that the law must
be understandable, applied consistently, and provide adequate protection for all
parties involved.?°In the context of reversed burden of proof, this theory can be
used to analyze the extent to which the mechanism provides legal certainty, both
for law enforcers and for defendants accused of committing corruption.

The regulation of reversed burden of proof in corruption crimes presents a
challenge to the principle of legal certainty. On the one hand, the application of
reversed burden of proof is clearly regulated in laws and regulations, such as Law
Number 31 of 1999 in conjunction with Law Number 20 of 2001 concerning the
Eradication of Criminal Acts of Corruption. This regulation stipulates that the
accused is required to prove the origin of the wealth he owns.?!

20 |[khbal Gusri, “Implementation of the Non-Retroactive Principle in Supreme Court Regulation
Number 1 of 2011 Concerning the Right to Material Review Reviewed from the Aspects of Justice,
Benefit and Legal Certainty,” Jurnal Hukum Peratun 6, no. 1
(2023),https://doi.org/https://doi.org/10.25216/peratun.612023.1-34

21 |sdy et al., “Criminal Law Policy in Efforts to Combat Corruption in Indonesia.”
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4. Conclusion

Reversed proof and the principle of presumption of innocence are interrelated,
this is as a balance in the enforcement of corruption criminal law. The balance
that the author means here is, so that law enforcers also provide the opportunity
for the accused to prove the origin of the accused's assets which if sued will be
confiscated for the state, so that legal justice is created which is the impact of
the principle of presumption of innocence. The application of reversed proof in
the Makassar District Court Decision Number 89/Pid.Sus-Tpk/2021/Pn Mks, the
defendant did not present mitigating witnesses or prove mitigating
circumstances is appropriate, because it is based on Article 38b of Law Number
31 of 1999 in conjunction with Law Number 20 of 2001 concerning the
Eradication of Corruption. This is because there is no property from the
defendant included in the indictment or charges.
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