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PREFACE

Assalamu’alaikum, Wr. Wb
First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,

healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic
University.

This was our fourth International conference and call for paper held by Faculty of
Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always
develop useful knowledge for human being.

See you in our fifth International and call for paper next year.

Wassalamualaikum, Wr. Wb
Semarang, August 31" 2018

Chairman of the Committee,

r

W
« (i
Dr. AnisMashdurohatun, S.H., M.Hum
NIDN : 06-02105-7002
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GREETING FROM THE DEAN OF FACULTY OF LAW

As-salamu’alaikum Wr. Wh.

Thank to Allah is an abdolute act that we must say after conducting the International
Conference and Call for Paper by theme : “Legal Construction and Development in
Comparative study (The Role of Indigenous and Global Community in Constructing National
Law)” wich was held by Faculty of Law Sultan Agunglslamic University (UNISSULA)
Semarang, on August 29" 2018.

This conference tried to reviews different theories of legal development focusing on
The Role of Indigenous and Global Community in Constructing National Law in order to
highlight their similarities and differences. In the field of law, the substance of the discussion
does not lie in ‘whether the law is traditional because of the heritage of the past or not', but on
the meaning of justice contained in the law. Often in discussing legal matters, we are caught
up in the understanding of law in a procedural sense, not a law in a substantive sense-that
satisfies the sense of justice. So it is not realized, there is a reduction of the meaning of the
law substantively (which meets the sense of justice) becomes law procedurally. Especially
when human life enters the era of globalization characterized by modern, as well as loaded
with contemporary challenges and issues.

Globalization, in general people understand it is a process in the life of mankind to a
society that covers the whole globe. This process is possible and facilitated by advances in
technology, especially communication and transportation technology. Such understanding is
not much different from the understanding of globalization as a process that refers to "a single
interdependent world in which capital, technology, people, ideas, and cultural influences flow
across borders”. With such understanding, we are gradually going to live in a one world
where individuals, groups and nations become more interdependent. In the global human
society there will be patterns of social relationships that are different from before. And that

too is a portrait of social life not found before.

Therefore, to discuss more about legal construction and development, Faculty of Law,
Sultan Agung Islamic University was confidence to conduct a conference by the theme “Legal
Construction and Development in Comparative study (The Role of Indigenous and Global
Community in Constructing National Law)” focusing on the development of law in both

developed and developing countries and its role in shaping a good future.

Vi Legal Construction and Development in Comparative Study
(The Role of Indigenous and Global Community in Constructing National Law)



Finally, we thank to the presenters, article senders, and comittee who had contributed

in this event, so that this international seminar ran well.

Wassalamu’alaikum Wr. Wh.
Semarang, August 31" 2018

Dean,

Prof. Dr. Gunarto, SH, SE, Akt, M.Hum

NIDN.062004670

The 4" International Conference and Call for Paper Faculty of Law 2018 Vii ‘
Sultan Agung Islamic University



TABLE OF CONTENTS

0] 010 1o TP PU PR
Information of the International SEMINAT............ccceiiiiiiiie e
Committee COMPOSITION ....c.viiiieiieie et te e e sae e e ereesreenee e
e =] - T PSR
Greeting From The Dean Faculty Of LaW ........ccccviiiiieii e

DEVELOPMENT OF THE CONSTITUTION AND CONSTITUTIONALISM

IN JAPAN: TRADITIONALISM VERSUS MODERNISM

(FIRST DRAFT, PLEASE NOT QUOTE WITHOUT THE CONSENT OF THE
AUTHOR)

YA T T o F= T 0 AU L

COMPARATIVE LAW, LEGAL REFORM AND LEGAL POLICY: HOW TO
HANDLE ECONOMIC CRIMES IN GLOBALIZATION ERA?
JLI0] o Lo IS T: 1 (010 H TR PRPPPP

THE IMPLEMENTATION OF FLEXIBILITY PUNISHMENT PRINCIPLES IN
ISLAMIC LAW IN THE RENEWAL OF INDONESIAN’S

CRIMINAL CODE

Sri Endah WahyUNINGSIN........ooiiii e

THE ROLE OF INDIGENOUS AND GLOBAL COMMUNITY
IN DEVELOPING NATIONAL LAW IN FRANCE
HILAITE TEONAN .....etiitiieee bbbttt b bbbt enes

INDIGENOUSNESS AND THE GLOBAL IN THE CONSTRUCTION OF MODERN
STATE AND LAW IN THAILAND
HENNING GIASET ...ttt b e bbbt enes

THE ROLE OF INVESTIGATOR IN CRIMINAL OFFENCE COMMITTED
BY SOMEONE INDICATED BY MENTAL DISORDERS
Kadek Pande Apridya WIDISANA.........cc.eiiveiieiieiieiieie et sae e seesta e e e eneesnaenne s

EFFECTIVENESS OF NARCOTIC ADDICT REHABILITATION SHARE TO
SUPPRESS CRIME NARCOTICS (STUDY IN LOKA REHABILITATION OF
THE NATIONAL NARCOTICS AGENCY RIAU ISLANDS PROVINCE)

E ANV L o P To [ U (o SRR

THE IMPACT OF GLOBALIZATION ON THE PREVENTION AND THE
SUPPRESSION OF AIRCRAFT HIJACKING IN INDONESIA
Adya Paramita Prabandari, Agus Pramono, SUPANTO........c.cccereriiereniesie e see e

13

24

34

41

56

64

81

viil Legal Construction and Development in Comparative Study
(The Role of Indigenous and Global Community in Constructing National Law)



THE COUNTERMEASURES OF THE PROLIFERATION OF RADICALISM IN
INDONESIA IN THE NATIONAL SECURITY PERSPECTIVE
Airlangga Surya Nagara, Isharyanto, Hartiwiningsin ............cccocvveiiiiiii e, 89

THE 1945 CONSTITUTION OF THE REPUBLIC OF INDONESIA: THE BASIS OF
THE HIGHEST NORMATIVE ARRANGEMENT OF MASS ORGANIZATIONS IN
INDONESIA

Elizabeth Ayu Puspita Adi, | Gusti Ayu Ketut Rachmi Handayani, Supanto....................... 96

INVESTIGATION PROCESS OF FIDUCIARY CRIMINAL ACT IN SPECIAL
CRIMINAL UNIT, POLRESTABES OF SEMARANG CITY
Bambang PUIWANTO ..........oiiiiicc ettt te e nns 102

REINFORCEMENT OF REGIONAL REGULATION ON ERADICATION OF
PROSTITUTION CONDUCTED BY SATPOL PP, BATANG REGENCY
BIDEL MWIWIA RENO <. ettt e e e e e e e e ettt e e e e e e e e e e eeeaaeeeeaaas 111

ADULTERY LEGAL REVIEW IN ISLAMIC CRIMINAL LAW
AND INDONESIAN CRIMINAL LAW
FANTT SUNGAN ...ttt e e e e e e e ettt e e e e e e e e e e eeeeaeeeeaaas 121

IMPOSITION OF SANCTIONS ON INVESTIGATORS WHO COMMIT
VIOLENCE IN THE INVESTIGATION PROCESS AT KUDUS POLICE
STATION

FENNY WUIBNUANY ... bbb 133

EFFECTIVENESS OF THE IMPLEMENTATION OF THREATS OF ADDITIONAL
CRIMINAL SANCTIONS TO RETURNS THE STATE FINANCIAL LOSSES IN
CORRUPTION CRIMINAL ACT

(3T 1111 (0 TR 143

LEGAL’S ROLE POLITICS AND THE EFFECT OF POLITICAL PARTIES IN
GOVERNMENT (Legal Politics of the Role and Interest of Political Parties in
Government)

Y o TUT =] e IV A g T W I £ | SR 153

THE EFFECTIVENESS OF LEGAL ENFORCEMENT ON BLESPHEMY OF
RELIGION IN CIREBON POLICE AREAS
IIUSTAMIG ..o, 160

ACHIEVING ETHNICS ORIENTED BUSINESS THROUGH LAW ENFORCEMENT
SYAfrUAIN MAKIMUL ..o et sae e teereesre e e e 169

LEGAL PROTECTION FOR DEBTORS IN SELLING OF IMMOVABLE
GUARANTEED OBJECTS BELOW THE MARKET PRICE IN INDONESIAN
POSITIVE LAW

R ET0 | - Ta0 (0] (o SR 186

The 4" International Conference and Call for Paper Faculty of Law 2018 iX ‘
Sultan Agung Islamic University



A MALAYSIA OF CITIZENS: ETHNICITY, MEMBERSHIP AND POLITICS
OF MERGER
L@ I AN oo IV A To1 (o] 4 - FO PP SPRSPRSOTN 194

THE DOCTRINE OF PUBLIC POLICY AS A GROUND FOR THE ANULLMENT
OF ARBITRAL AWARD IN INDONESIA
Anang Shophan Tornado, Yati Nurhayati, Ifrani ..o 204

RECONSTRUCTION OF SAVING FINANCIAL STATE LOSSES IN HANDLING
CRIMINAL ACTION IN INDONESIA THROUGH JUSTICE-VALUE BASED
BaStIaN LUDIS ... 211

IMPLEMENTATION OF RISK MANAGEMENT ON SHARIA BANKING
SOl ..o 222

CRIMINAL POLICY TOWARDS INSULTING AND DEFAMATION THROUGH
SOCIAL MEDIA BASED ON JUSTICE VALUE
(€] 0 To o]0 (T I ST (T - SRR PR PRSP 236

IMPLEMENTATION OF THE CORRECTIONAL SYSTEM IN INDONESIA BASED
ON JUSTICE VALUE
SYAWAD A SITRUAN ...ttt e et et e et e e s ar e e be e sar e e nreeanbeenreeas 244

COMMUNITY PARTICIPATION IN THE SETTLEMENT OF CHILDREN
CONFLICT WITH LAW THROUGH DIVERSION BASED ON JUSTICE VALUE
MUhammMad ANSOIT LUDIS ... 251

GOVERNMENT OFFICIAL DISCRETION POLICY IN DECIDING PUBLIC
POLICY BASED ON JUSTICE VALUE
Mhd. TAUFIQUITANMAN ...ttt es 262

COMPLETION OF BAD CREDITS IN BANKING FINANCIAL INSTITUTIONS
BASED ON JUSTICE VALUE
MUNAMMAA YASIA ... 268

AUTHORITY OF YUDISIAL COMMISSION IN ENHANCING
JUDGE CODE OF ETHICS BASED ON JUSTICE VALUE
MAUTICE ROGETS ...ttt bbb bbbttt b bbbt enes 277

NON-CASH PAYMENT SYSTEM IN ECONOMIC SYSTEM
IN INDONESIA BASED ON JUSTICE VALUE
JONNEE LUMDAN GAOI ... nennnnnnnenn 284

LEGAL ENFORCEMENT TOWARDS THE VIOLATION OF SPATIAL LAW IN
SET BACK BUILDING (GSB) BASED ON JUSTICE VALUE
DarwWin SINADAITDA . ..o 294

X Legal Construction and Development in Comparative Study
(The Role of Indigenous and Global Community in Constructing National Law)



RECONSTRUCTION OF SALES RIGHTS OWNERSHIP BASED ON JUSTICE IN
PUBLIC MARKETS MANAGED BY REGIONAL COMPANY IN CITY MARKET,
MEDAN REGIONAL

NOVI JUli ROSANT ZUTKAINAIN ....eeiiiie ittt sttt e e s e e s e e e sabaesebreeaa 300

PROVISION OF SANCTIONS ON THE APPLICABILITY OF DECREASING
PERMIT ESTABLISHING BUILDING BASED ON THE JUSTICE VALUES
Paterson Hasiholan Pardomuan SiDarani .......ooeeeeeeeee oo ae e e 309

LEGAL POLICY ON THE DYNAMICS OF DEMOCRACY IN INDONESIA BASED
ON THE VALUE OF JUSTICE AND LEGAL CERTAINTY
AFIFIN STNOMDING.....eceiee et sreenne s 320

LEGAL PROTECTION ON CHILD VICTIMS OF PEDOFILIA IN INDONESIA
BASED ON JUSTICE VALUES
T T [ =T - SR 329

THE SETTLEMENT OF BUSINESS DISPUTES IN ELECTRONIC TRANSACTIONS
(E-COMMERCE) BASED ON JUSTICE VALUES
SAIMMAN SINAYA. .. .eveerreitieiteeie e et e et e e s e et e e e s e e s teaseeaseeaseasseaseesteesseaseesseenseaseesreeneens 346

POLICY OF COSMETICS DISTRIBUTION IN INDONESIA BASED ON JUSTICE
RIA SINTNA DBV .o 365

THE PROBLEMS IN MULTIPARTY SYSTEM IN THE INDONESIAN
PRESIDENTIAL GOVERNMENT SYSTEM
Widayati N0 WINANTO........cueiiiiiieieieie ettt bbb 381

LEGAL ENFORCEMENT OF LAND FUNCTION CONVERSION
(CASE STUDY IN KUNINGAN DISTRICT)
HaES BUGIMAN oo 391

CONSTRUCTION WORK CONTRACT IN GOVERNMENT
BASED VALUE OF BENEFIT
Herwin Sulistyowati, SUMAIrWOTO ..........ccceiverieiieiieie e nns 399

STUDY OF LAW NO. 11 OF 2008 CONCERNING ELECTRONIC
INFORMATIONAND TRANSACTIONS IN PROTECTING THE TRADE MARKET
THROUGH ELECTRONICS BASED ON THE DEVELOPMENT OF CYBER CRIME
IN INDONESIA VIEWED FROM THE PERSPECTIVE OF FREEDOM

OF CONTRACT

Putri Maha Dewi, Setiono, M. HUAI ASIOIT S ...ttt 415

JURIDICAL REVIEW OF THE IMPOSITION OF ADDITIONAL PENALTIES FOR
PERPETRATORS OF CORRUPTION IN INDONESIA
SUIMBINO oottt oo ettt e et e e e et e e e e e e e e e et e eee e e e e eeeeeeeae s e e eeeeeeeennnnaaeeeeees 425

REFORM OF LEGAL EDUCATION AS AN EFFORT TO PREVENT

CORRUPTION
Yasmirah Mandasari Saragin, ArianSyah ...........ccocviiiiiiiine e 433

The 4" International Conference and Call for Paper Faculty of Law 2018 Xi ‘
Sultan Agung Islamic University



SOCIOLOGICAL JURIDICAL REVIEW OF THE CHILD COMMITTING THEFT
CRIME AT THE DEMAK STATE COURT

Achmad Sulchan, Bambang Agus RIANTO .........couiiiiiiiiciic et 449

FUNCTIONALIZATION THE CUSTOMARY INSTITUTION AS LAW
ENFORCEMENT EFFORTS IN WEST SUMATERA
Otong Rosadi, FItHath FILFIAtE ..........c.eeiiiiiieiie et 457

THE VERIFICATION OF CLOSE CIRCUIT TELEVISION (CCTV) STANDING IN
INDONESIA POSITIVE LAW PERSPECTIVE AND ISLAMIC VALUES
Ira Alia Maerani, NUFIAIN NUFTAIN.......coooiiiii e ebre e ebrae e e 464

COMPARATIVE STUDY OF GUARANTEE LAWS ACCORDING TO ISLAMIC
LAW AND CIVIL LAW IN POSITIVE LAW IN INDONESIA
Lathifah Hanim, Aryani Witasari, Peni Rinda LiStyOrini..........ccccocoveviiiiic i 470

EXISTENCE AND FORMULATION OF REGIONAL LAWS ON INTELLECTUAL
PROPERTY PROTECTION OF TRADITIONAL COMMUNITY IN INDONESIA
ATTY KNEEIUAIN ...ttt e et bbbt eneas 477

RISK OF THE USE OF FOREIGN WORKER
Rahmatsyah RaNMALSYaN............c.coiiiiiiiiie et 484

OVERVIEW THEORY OF LEGAL PROTECTION AGAINST THE DRIVER
RESPONSIBILITY PARTNERS (PARTNERS PT. GO-JEK INDONESIA) UNDER

LAW NO. 8 OF 1999 ON CONSUMER PROTECTION

Aryani Witasari, Wahyu 10nu MUSENOTa ...........cooiiiiiiii e 492

ANALYSIS OF THE INDONESIAN CRIMINAL CODE ARTICLE NO. 359
IMPLEMENTATION ON MEDICAL MALPARTICE CASE (Case Study on the
Supreme Court Verdict No.: 365-K/Pid./2012)

Mohammad ADAUI HEKAM ......oooeeeieeeeeee e 499

RECONSTRUCTION OF THE PROVISIONS OUTSOURCING
MUNAMMAA ANAIT oot e e 507

THE ROLE OF INDIGENOUS PEOPLES AND CUSTOMARY LAW IN THE
DEVELOPMENT OF NATIONAL LAW THE PARADIGM OF PANCASILA
Lathifah Hanim, MS. NOOIMI@N.........oiiiiiiiieiiitiiee sttt e s st r e e s st e e s s s ba e e e s ssabae e e s sbrenes 515

THE ANALYSIS OF LEGAL PROTECTION ASPECTS FOR WOMEN AS
VIOLENCE’S PERPETRATOR BASED ON JUSTICE VALUE
Hadjar HANAOKOJALI ........c.eiieiieiccicsece ettt ettt e e re e e e 522

THE WEAK OF THE REGIONAL REPRESENTATIVES IN MAKING LAWS
Herlina Hanum Harahap..........coviiiiiiiec ettt ra e e 530

Legal Construction and Development in Comparative Study

Xl (The Role of Indigenous and Global Community in Constructing National Law)


http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3521
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3521
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3675
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3675
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/9837
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/9837
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3676
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3676
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3678
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3678
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3679
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3680
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3680
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3680
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3681
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3681
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3681
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3682
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3684
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3684
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3685
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3685
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3958

REVIEW THE PRODUCTIVITY OF THE PEOPLE'S REPRESENTATIVE IN
MAKING LAWS
Muhammad RIAWaN LUDIS .....oooeieeeeeeeeee e

HONEST AND FAIR GENERAL ELECTIONS TO ORGANIZE THE LAW
KaSMUAIN HAIANAP .....oveiieiieie ettt nte e e raente e nreenreenee e

REGULATION FOR THE POLITICAL PARTY FUNDING IN INDONESIA
SUDTMIUN SUGTIMIUN et mnnnnenn

REGULATION OF CORRUPTION IN INDONESIA
[ LT T= LIS} o SRR

LAND REDISTRIBUTION ARRANGEMENTS AND ITS CHALLENGES
Raja INAUK STEOMIPUL ..ottt re e e

MANAGEMENT OF POLITICAL PARTIES FOR PREVENTION OF
CORRUPTION
MUhaMMAA BEVIN BATUS ......cooeeeeeeeeee e,

STRENGTHENING THE CORRUPTION ERADICATION COMMISSION TO
ILIMINATE CORRUPTION CRIMINAL ACTION
TAJUATIN NOOK ...ttt bbbttt e bbbt eeneeneas

LEGAL CODIFICATION RELEVANCE WITH THE NATIONAL LEGAL SYSTEM
KNOMAINT KNOMI@INT . ettt e e e e e e e e et e e e e e e e eaeenees

DRAFT LAW ON CRIMINAL CODE AND LEGAL DEVELOPMENT IN
INDONESIA
Syaiful KROIFT HAraN@p........cc.ooiiiiiie ettt ra e re e raenne s

DYNASTIC POLITICAL TRADITION IN CONSTITUTION
ANMAA RUSIY PUIDA. ...

RULES FOR ERADICATION OF TERRORISM AND STATE SECURITY
ETQWIJAYA AlSA......oiiiiiiicce e e e e naaeanrs

REFORM OF THE IMPLEMENTATION OF PROTECTION AND RECOVERY
RAPE VICTIM'S CHILD RIGHTS
Fatin Hamamah, Teguh Prasetyo, Anis Mashdurohatun.............ccccoevieiiiiiiiciic e

JUSTICE REPOSITIONING IN THE LEGAL POLITICS OF HEALTH
INSURANCE
Himawan Purwo Handuto, Teguh Prasetyo, Maryanto Maryanto ............ccccccvevveiiieeiieciie e,

RECONSTRUCTION OF EFFECTIVE YEAR AUTOMATIC VEHICLE TAX
PAYMENT TERMS
200U 1o T 7200 0V R o AR

The 4™ International Conference and Call for Paper Faculty of Law 2018

Sultan Agung Islamic University


http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3960
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3960
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3963
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3964
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3965
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3966
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3967
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3967
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3968
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3968
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3969
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3970
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3970
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3971
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/3976
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5053
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5053
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5052
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5052
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5177
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/5177

MORALITY AS A BASE IN POLITICS AND LEGAL ENFORCEMENT COMES

FROM THE VALUES THAT LIVING IN THE SOCIETY (Reconstruction in

Thinking and Behavior)

ANAT AINA TIMIN Lot b et 634

LEGAL PROTECTION OF INDUSTRIAL DESIGNS BASED ON LAW
NUMBER 31 OF 2000 CONCERNING INDUSTRIAL DESIGN
AT ASNAUT. ...ttt bbbt e et bbb bbb 642

STUDY ON THE LEGAL PHILOSOPHY OF MARRIAGE LAW NUMBER 1 OF
1974
BT [V T gL IS T=) T U SRR 647

THE GOVERNOR GENERAL OF THE NETHERLANDS 'POLITICS OF LAW TO
APPLY EUROPEAN LAWS TO PRIVATE PEOPLE

(TOEPASSELIJK VERKLARING)

Bambang RUAT HAMOKO ........c.oiiiiiiie s 653

THE LEGAL POLITICS OF THE RELIGIOUS JURISDICTION
IN INDONESIA
BODDY AL RECAMAN ...t 659

ANALYSIS OF NOTARY OBLIGATIONS IN REPORTING TAX PAYMENTS AS
TAXABLE ENTREPRENEURS
FANT Pratama......cooeeeeeeeeee 663

THE ROLE OF THE CODE OF CONDUCT TO IMPROVE THE
PROFESSIONALITY OF THE NOTARY
Damar Dwi Kuncoro 667

THE LEGALITY OF MAKING NOTARY ACTIONS USING ELECTRONIC MEDIA
Y0dha Dhia HOQANTAA ........ccviiiiiieeie ettt st et e e sra e reeneesnaenre s 671

EXISTENCE OF NOTARY DECTS RELATED TO THE PROCEDURE OF PAILIT
PROPERTY RESERVATION
FIKIING SELYO RINLLcc.viiiiiiiie ittt e et e e s e e e e s ab e e beesreaenaaeaneas 675

COMPARISON STUDY OF THE ROLE OF NOTARY IN THE PERSPECTIVE OF
ISLAMIC LAW AND POSITIVE LAW IN RELATIONSHIP WITH SERVICE TO

THE COMMUNITY

F N o LI V7 LT A L -\ OSSR 684

ROYA MECHANISM OF LAND RIGHTS AS COLLATERAL FOR BANKING

BANKS BANNED BY AUCTION OFFICERS BECAUSE THEIR CREDITS ARE
PROBLEMS

Ade AIFriyan RUMITJONO......cuuiiiiciie ettt e e ae e ae e te e sne e e sreesbeenree s 689

Legal Construction and Development in Comparative Study

X1V (The Role of Indigenous and Global Community in Constructing National Law)


http://jurnal.unissula.ac.id/index.php/pdih4/article/view/9618
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/9618
http://jurnal.unissula.ac.id/index.php/pdih4/article/view/9618

THE ROLE OF LAND ASSET OFFICERS ON THE INSTALLATION OF

LIABILITY RIGHTS WITH THE NAME OF THE DEAD OF THE WORLD OF
DECLARATION OF DECLARATION OF DECLARATION PROCEDURES TO

THE HERITAGE EXPERT

INAANA FAWAIZAN ... e s s e e e s s b e e e s sabbe e e e sebbaeeeans 694

ROLE OF NOTARY IN PROVIDING LEGAL PROTECTION AGAINST HOME
OWNERSHIP CREDIT CONSUMERS THROUGH STANDARD AGREEMENTS
Muhammad MUBMAL ..o, 699

IMPLEMENTATION OF PROPORTIONALITY PRINCIPLES IN MAKING
NOTARY OF COLLABORATION AGREEMENT BY NOTARY
ANMA TSEKNUAIN .o, 704

LEGAL ASPECTS OF AUCTION CONCERNS AS ASSETS
AUTHENTIC IN THE EXECUTION AUCTION OF LIABILITY RIGHTS
BHIK KKUSWANT .o, 709

GOVERNMENT REGULATION IMPLICATIONS CONCERNING PPAT OFFICES
TOWARD PPAT AREAS / WORKING AREAS
ANGga WISNU FINMANSYAN ...ttt 714

NORMATIVE STUDY OF DISTRIBUTION LAND STATUS FOR BUSINESS
RIGHTS
DaNIEl BUl HAINOWIANTO ... .eeeeeeeeeeeeeeeee et e e e e e e e e e e e e e e e e e e e e e eeaeeas 721

The 4™ International Conference and Call for Paper Faculty of Law 2018 XV
Sultan Agung Islamic University



EXISTENCE OF NOTARY DECTS RELATED TO THE PROCEDURE OF PAILIT
PROPERTY RESERVATION

Fikrina Setyo Rini
fikrinasetyorini69@gmail.com
Students of Master of Notarial Law, Faculty of Law, Univeristas Islam Sultan Agung

ABSTRACT

In the making of the Deed by a Notary, there are several things that can cause the
cancellation of the Notary Deed in relation to the existence of Actio Pauliana in bankruptcy, namely
the notary deed can be canceled, null and void or has the power of proof under hand, if the Notary
deed was made 1 year before the statement. bankruptcy.

Notary accountability for the cancellation of the authenticity, the Notary must be responsible
for all impacts that occur, in the form of: Administrative responsibility if the Notary commits a
violation of the obligations and prohibitions for the Notary in carrying out his position, Liability
according to Civil law in accordance with Article 1365 of the Civil Code. As well as Liability
according to criminal law if the Notary in making the Deed has deliberately falsified the authentic
deed or falsified the untrue information in the authentic deed he made.
Keywords: Notary Deed, Bankruptcy Order, Actio Pauliana.

A. PRELIMINARY

Based on Article 15 UUJN, the Notary's authority is to make Authentic Deeds regarding all
actions, agreements and regulations required by laws and / or that which the interested party wants,
to be stated in an authentic deed, guarantees the certainty of the deed creation date, keeps the deed,
provides a copy and an excerpt of the deed.

Authentic deeds have three kinds of proof as stated by Retnowulan and Oeripkartawinata,
namely:*

1. The power of formal proof.
2. The power of material proof.
3. Binding strength.

So the Notary Deed is a perfect evidence tool so that it can guarantee legal certainty, order
and protection for parties who have the essence of truth and justice.?

A Deed can be canceled or null and void if the Deed does not meet the objective
requirements. And it is caused by several things, namely:

There was an error in the deed making process that was not in accordance with the law.
There is a typo on the copy of the Notary deed.

There is an error in the form of notary's deed.

There is an error in the contents of the notary deed.

There is an act against the law.

Based on the provisions of article 21 UUK, "Bankruptcy includes all assets of the Debtor at
the time the bankruptcy declaration was pronounced as well as everything obtained during the
bankruptcy".

In its development, many debtors have committed various legal actions to transfer their
assets prior to the decision of bankruptcy by the Commercial Court, so that it is very detrimental to
creditors because the decreasing of the bankruptcy assets, the payment of debts to creditors is not

arODE

'Retnowulan Sutandio dan Iskandar Oeripkartawinata, 1997, Hukum Acara Perdata dalam Teori dan Praktek, Mandar
Maju, Bandung, p. 49.

2 Herlien Budiono, 2013, Kumpulan Tulisan Hukum Perdata di Bidang Kenotariatan, PT. Citra Aditya Bakti, Bandung,
p. 173.
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optimal. is a legal attempt to cancel a transaction made by the debtor for the benefit of the debtor,
which may harm the interests of his creditors.

Then in case if it turns out that the enactment of the Actio Pauliana Principle has canceled
the debtor's legal actions made before a Notary and contained in an authentic deed, then the legal
consequences and how the responsibility of the Notary concerned will be further discussed in this
study.

Therefore, based on the above background, the authors chose the title in this study "The
existence of a Notary Deed Regarding the Process of Settling Bankruptcy Assets based on Law
Number 37 Year 2004 concerning Bankruptcy and Postponement of Debt Payment Obligations™

The formulation of the problem raised is as follows:
1. How is the existence of the Notary Deed made before the bankruptcy statement as a
due to the application of the Actio Pauliana Principle in the process of clearing bankruptcy
assets.
2. What is the responsibility of the Notary for the cancellation of the Notary Deed made before the
declaration of bankruptcy as a result of the application of the Actio Pauliana Principle.

B. DISCUSSION

1. The existence of a Notary Deed made prior to the Bankruptcy statement as a result of the
application of the Actio Pauliana Principle in the Process of Settling Bankruptcy Assets.

As in the elucidation of Article 15 paragraph (1) UUJN, Notaries are authorized to make
Authentic Deeds regarding all actions, agreements, and provisions that are required by those
with an interest to be stated in the Authentic Deed, guarantee the certainty of the date of making
the deed, keep the deed, provide grosse, copy and excerpts of deeds, all of that as long as the
making of the deeds is not assigned and excluded from other officials or other people
determined by law.

Bankruptcy is a court decision that results in general confiscation of all assets of the
bankrupt Debtor, both existing and future.®Bankruptcy aims to protect the interests of creditors
to get their receivables paid proportionally.

In law Number 37 of 2004 concerning Bankruptcy and Postponement of Debt Payment
Obligations, there is the Actio Pauliana Principle which is an effort provided by law to protect
the interests of creditors from fraudulent acts committed by debtors.

In its development, there are debtors who have taken various legal actions to transfer
various assets before the bankruptcy decision was put together by the Commercial Court, such
as buying and selling of their goods, so that they are not secured by the creditors.

According to Kartini Muljadi, the condition for Pauliana's action in bankruptcy is that
the debtor must carry out a rechtshan deling or legal action before the bankruptcy statement is
pronounced, that when the bankruptcy statement is pronounced and / done, the debtor knows
that the action will result in losses to the creditor, and the debtor commits the legal act even
though there is no obligation of the debtor to do so.*

Actio Pauliana's lawsuit in bankruptcy requires that the debtor with the party with whom
the act was committed is deemed to know or should know that the act will result in loss to the
creditor. Actio Pauliana's bankruptcy lawsuit must meet the following criteria:®
1. The legal action that was sued by Actio Pauliana in the bankruptcy was an act that was

detrimental to the creditor which was committed within a period of 1 (one) year prior to the
bankruptcy decision.

*> M. Hadi Shubhan, 2009, Hukum Kepailitan, Cetakan Il, Kencana, Jakarta, p. 1.

*Kartini Muljadi, 2001, Penundaan Kewajiban Pembayaran Utang serta Dampak Hukumnya, Alumni, Bandung, p.
304.

M. Hadi Shubhan, 2008, op. cit, p. 176.
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2. The legal action that was sued by Actio Pauliana in the bankruptcy was an act that was
detrimental to the creditor which was not obliged to be carried out by the bankrupt debtor.

3. The legal action that was sued by Actio Pauliana in the bankruptcy was an act that was
detrimental to the creditor, which was an agreement in which the debtor's obligations far
exceeded the obligations of the party with whom the agreement was made.

4. The legal action that was held by Actio Pauliana in the bankruptcy was an act that was
detrimental to the creditor which was the payment of, or the provision of guarantees for debt
that was not due and / or not yet or could not be collected.

5. The legal action that was sued by Actio Puliana in the bankruptcy was an act that was
detrimental to the creditor against an affiliated party. Affiliated parties are determined as in
Article 42 UUK ..

Article 41 UUK states that actions classified by Actio Pauliana can be requested to be
canceled and can be declared canceled by the curators of the bankrupt debtor. If the debtor has
already sold his assets, the sale and purchase can be canceled and the assets of the debtor have
to get back to him. However, if for some reason the asset cannot be returned, according to
Article 49 paragraph 2 of the UUK, the buyer must restore it to the curator.In addition, the price
of the goods received by the debtor must also be returned by the curator on the condition that
the price of the goods is useful for the bankruptcy property.

2. The responsibility of the Notary for the cancellation of the Notary Deed made prior to the
declaration of bankruptcy as a result of the application of the Actio Pauliana Principle.

In carrying out his / her position, a notary must be based on accuracy, accuracy and
determination. The three elements of personal character that must receive special attention which
form the character in carrying out an office are:°
1. Be honest with yourself;

2. Good and right;
3. Professional.

In connection with the issue of the Notary's responsibility for the cancellation of deeds made
before the bankruptcy statement due to the application of the Actio Pauliana Principle, the Notary is
individually or personally responsible for the deeds he makes. Because in the Actio Pauliana
Principle Theory, the Deed made by the Notary before the bankruptcy statement can be null and
void 1 year before the Bankruptcy statement.

In Actio Pauliana, in bankruptcy, the Notary Deed can be canceled by the creditor 1 (one)
year before the bankruptcy decision. So that the Notary is liable in a civil manner for the material
correctness of the deed he made. The UUJN stipulates that when a Notary performs his / her duties
proven to have committed a violation, the Notary may be subject to sanctions in the form of:

a. Administratively
b. In Civil Code
c. Criminally

The responsibility of a Notary based on UUJN for the deed he makes can be seen from the
provisions of the article in the UUJN. So that with the Cancellation of the Notary Deed or Notary
Deed it has the power to prove it is a Under-Handed Deed Due to Actio Pauliana which was made 1
(one) year before the bankruptcy statement, The notary is obliged to be responsible for the Deed he
makes.

C. CLOSING

Based on the discussion above it can be concluded:

® A.A. Andi Prajitno, 2010, Apa dan Siapa Notaris di Indonesia?, Cetakan Pertama, Putra Media Nusantara, Surabaya,
p. 92.
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a. Notary Deed made 1 (one) year prior to the statement of bankruptcy. As a result of the
existence of Actio Pauliana, the Deed is null and void by law or has the power of evidence to
fall as an underhanded Deed. Because the debtor has taken a legal action by transferring his
assets or selling his assets with third parties which are detrimental to the interests of the
creditors.

b. The notary's responsibility for the Deed that he has made has the power of evidence down as an
underhand deed, if the deed becomes null and void, and causes losses to the parties, then the
notary may be held accountable both administratively, civil and criminally.
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