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PREFACE

Assalamu’alaikum, Wr. Wb
First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,

healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic
University.

This was our fourth International conference and call for paper held by Faculty of
Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always
develop useful knowledge for human being.

See you in our fifth International and call for paper next year.

Wassalamualaikum, Wr. Wb
Semarang, August 31" 2018

Chairman of the Committee,

r

W
« (i
Dr. AnisMashdurohatun, S.H., M.Hum
NIDN : 06-02105-7002
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GREETING FROM THE DEAN OF FACULTY OF LAW

As-salamu’alaikum Wr. Wh.

Thank to Allah is an abdolute act that we must say after conducting the International
Conference and Call for Paper by theme : “Legal Construction and Development in
Comparative study (The Role of Indigenous and Global Community in Constructing National
Law)” wich was held by Faculty of Law Sultan Agunglslamic University (UNISSULA)
Semarang, on August 29" 2018.

This conference tried to reviews different theories of legal development focusing on
The Role of Indigenous and Global Community in Constructing National Law in order to
highlight their similarities and differences. In the field of law, the substance of the discussion
does not lie in ‘whether the law is traditional because of the heritage of the past or not', but on
the meaning of justice contained in the law. Often in discussing legal matters, we are caught
up in the understanding of law in a procedural sense, not a law in a substantive sense-that
satisfies the sense of justice. So it is not realized, there is a reduction of the meaning of the
law substantively (which meets the sense of justice) becomes law procedurally. Especially
when human life enters the era of globalization characterized by modern, as well as loaded
with contemporary challenges and issues.

Globalization, in general people understand it is a process in the life of mankind to a
society that covers the whole globe. This process is possible and facilitated by advances in
technology, especially communication and transportation technology. Such understanding is
not much different from the understanding of globalization as a process that refers to "a single
interdependent world in which capital, technology, people, ideas, and cultural influences flow
across borders”. With such understanding, we are gradually going to live in a one world
where individuals, groups and nations become more interdependent. In the global human
society there will be patterns of social relationships that are different from before. And that

too is a portrait of social life not found before.

Therefore, to discuss more about legal construction and development, Faculty of Law,
Sultan Agung Islamic University was confidence to conduct a conference by the theme “Legal
Construction and Development in Comparative study (The Role of Indigenous and Global
Community in Constructing National Law)” focusing on the development of law in both

developed and developing countries and its role in shaping a good future.

Vi Legal Construction and Development in Comparative Study
(The Role of Indigenous and Global Community in Constructing National Law)



Finally, we thank to the presenters, article senders, and comittee who had contributed

in this event, so that this international seminar ran well.

Wassalamu’alaikum Wr. Wh.
Semarang, August 31" 2018

Dean,

Prof. Dr. Gunarto, SH, SE, Akt, M.Hum

NIDN.062004670
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Abstract

The enactment of the Marriage Law Number 1 of 1974 cannot be separated from the theological
aspects of its formation. So it is not surprising that many of these positive laws conform to the
provisions of the Scriptures. The aspects stipulated in the Act are ontological, espistemological and
axiological aspects. With an understanding of these three aspects, it is hoped that peace and justice
can be created. The provisions in this law are a means of regulating order in the lives of citizens.
This article attempts to examine the Marriage Law Number 1 of 1974 in terms of legal philosophy
Key words: legal philosophy, marriage, positive law

A. INTRODUCTION

Humans are creatures of God who have various kinds of needs in their lives and every
human being certainly wants to fulfill their needs appropriately to be able to live as a perfect human
being, both individually and as part of society. Maslow said that humans will always be motivated
to meet the needs of life and these needs have levels (hierarchy).*

Based on Maslow's opinion as mentioned above, it can be said that one of the basic human
needs is the need to channel his sexual desire, which is a physiological need. The channeling of
sexual desire is carried out by humans in a variety of ways, some in unusual ways (for example
same-sex relations) and in a common way (according to prevailing norms) which is known as
marriage (marriage), but it also needs to be tolerated that marriage is not only for channeling human
sexual needs, because marriage has a broader meaning or meaning. Through marriage, people will
get offspring, so marriage is also included in the group that needs a sense of belonging and affection
(the belongingness and love needs).

Meanwhile, one of the salient features of law in modern society is its conscious use by the
community. Here the law is not only used to reinforce the patterns of habits and behavior that exist
in society, but also to direct them to the desired goals, eliminate habits that are deemed unsuitable,
create new patterns of behavior and so on. This is what is called a modern view of the law which
leads to the use of law as an instrument.>  In order for the purpose of interpreting law to be
achieved, it is necessary to understand deeply about the existence of the law itself. So that it can be
found the true nature of the law itself, its purpose and why people must obey the law. With a proper
understanding of the meaning of law, it is hoped that there will be respect for the law and also
generate enthusiasm for building a better constitutional state if it cannot be said to be a perfect law.
By Theo Huijbers, a near-perfect understanding of the law itself is believed to be something that
can shorten the gap between law and justice so that law is seen as an ideal that must be
implemented.?

Today's life has many questions about the relevance of family life on the basis of marriage,
this shows that there is doubt about family life that is built on the foundation of marriage. By
considering these doubts, it is necessary to discuss two basic things, namely the meaning of the
family and the meaning of marriage. In the positive legal system in Indonesia, family and marriage
are regulated in Law Number 1 of 1974, so as to reduce doubts about the meaning of

! Abraham H. Maslow, Motivation and Personality, Harper & Row Publishers, New York, 1970, p. 35-47.
2Satjipto Rahardjo, 1lmu Hukum, Citra Aditya Bakti, Bandung, 1991, p. 206
® Theo Huijbers, Filsafat Hukum, Yogyakarta, Kanusius, 1995, p. 11
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both of them need to be dissected the Law from its philosophical aspect. This is because the Law is
a legal norm that is binding on all Indonesian citizens wherever they are.

In this paper will be explored how to study the philosophy of law on the nature of the
meaning of family and marriage in the belief that a philosophical approach will be able to explore in
depth the laws governing family and marriage. Several aspects of legal philosophy are presented in
this paper, namely the ontology, epistemology and axiology of family life and marriage. With this
study of legal philosophy, it is hoped that a better understanding will be obtained about the
philosophical meaning of family and marriage.

On the basis of the background described above, the problems that can be raised in this
paper are:How is the study of the Marriage Law Number 1 of 1974 viewed from legal philosophy?

B. DISCUSSION

1. Meaning of Marriage

Marriage or marriage is very important in human life because legal marriage results in the
association between a man and a woman being honorable in accordance with the human position as
an honorable being. The association of married life is cultivated in an atmosphere of peace, serenity
and love between husband and wife. Meanwhile, children resulting from legal marriages that adorn
household life are jewelry of household life as well as clean and respectful human survival.

Islamic law views sexual relations as something sacred, therefore marriage is not merely a
sacrament but a contract made by both parties.* So that in viewing the sexual relationship, the
general principles of the agreement still apply, one of which is an agreement between the two
parties.’According to Imam Syafi'i, the meaning of marriage is a contract by which it becomes
lawful for sexual relations between men and women. Meanwhile, according to the meaning of
majazi (methaporic) marriage means sexual relations.®According to Sajuti Thalib, marriage is
creating a family life between husband and wife and children and parents in order to achieve a life
that is safe and secure (sakinah), a relationship that loves one another (mawaddah) and salin
supports (rahmah).’

The purpose of marriage according to Allah's orders is to obtain legal offspring in society
through the formation of a peaceful and orderly household.2Meanwhile, the purpose of marriage in
Islam is not only to fulfill the physical and spiritual needs of humans, but also to form a family and
maintain and continue their descendants in living life in this world, apart from preventing adultery,
in order go create peace and tranquility of the soul for the person concerned, peace of family and
society. .

2. Marriage Arrangement by State

In Indonesia there is a positive law that regulates marriage, namely law number 1 of 1974. If
you look closely at the articles of this law, it is hoped that human relations related to marriage can
take place in an orderly manner. Thus, if humans implement the articles in the law, it means that
humans carry out the ideal values of humanity. As stated in Article 1 of the Marriage Law regarding
the definition of marriage, it is written that, Marriage is a physical and spiritual bond between a man
and a woman as husband and wife with the aim of forming a family (household) that is eternally

* Seyyed Hossein Nasr, Islam: Agama Sejarah dan Peradaban, Surabaya: Risalah Gusti, 2003, p. 80

> Abdul Ghofur Anshori, Pokok-Pokok Hukum Perjanjian Islam di Indonesia, Yogyakarta: Citra Media, 2006, p. 26

® Ibrahim Hosen, Figih Perbandingan dalam Masalah Nikah dan Rujuk, Jakarta: llya Ulumudin, 1971, p. 65

’Sajuti Thalib, Hukum Kekeluargaan Indonesia, Jakarta: Ul Press, 1974, p. 47

® Mahmud Yunus, Hukum Perkawinan dalam Islam, Jakarta: CV Al-Hidayah, 1996, p. 1

® Mohd Idris Ramulyo, Hukum Perkawinan Islam: Suatu Analisis dari UU Nomor 1 Tahun 1974 dan Kompilasi
Hukum Islam, Bandung: Citra Aditya, 2004, p. 27
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happy based on Almighty God '. The sound of this article indicates that marriage is not only seen as
a civil bond but contains a religious dimension.

The provisions of the Marriage Law allow a man to marry more than one woman with
severe conditions, namely:

a. the wife cannot carry out her obligations as a wife;
b. the wife has a disability or incurable disease;
c. the wife cannot bear offspring.
Furthermore, to be able to submit an application to the court, the following cumulative
requirements must be met:
a. the consent of the wife or wives;
b. there is certainty that the husband is able to ensure the necessities of life for their wives and
children;
c. There is a guarantee that the husband will treat his wives and children fairly.

This provision is ideal for a limitation, considering that the requirements given are very
heavy. Allowances for polygamy can only be given when the wife is unable to carry out her duties
as a wife, has a physical disability or an incurable disease or the wife is unable to bear offspring.
This is because the purpose of marriage is to form a happy household, so these three things may be
difficult for some people to achieve. Therefore, the Marriage Law provides an opportunity to have
more than one wife.

Regarding the rights and obligations of husband and wife regulated in Article 31 of the
Marriage Law. The rights and position of the wife are balanced with the rights and positions of the
husbands in married life and in social life together in society. Each party has the right to carry out
legal actions, in contrast to those stipulated in the Civil Code, which states that a married woman is
generally not allowed to act alone in law, but must be assisted by her husband. (Article 108 of the
Civil Code). He whom the law considers insufficient to act alone.'®Thus the Marriage Law is far
more advanced than the Civil Code. Starting from this reason, the UUP removes the provisions for
the enactment of the Civil Code based on the adage lex posteriori derogate legi priori.

Husband and wife are obliged to love each other, respect respect, be loyal and provide
physical and mental assistance to one another. (Article 33 of the Marriage Law). The husband is the
head of the family and the wife of the housewife (Article 31 UUP). Husbands are obliged by law to
protect their wives and provide all the necessities of household life according to the husband's
ability. Likewise, wives are required by law to regulate household affairs as well as possible.
(Article 34 of the Marriage Law).

The wife's responsibility to manage household affairs as well as possible does not mean to
standardize women's roles only in the domestic sphere, and men's in the public sphere. Likewise,
the position of the husband as the head of the family does not mean that the position of women is
under the position of men. As the most independent institution, the family has absolute authority in
regulating the wheel travel of the household. There is no outside power even though the government
has full authority to intervene against a family, except with the permission of the family concerned.
Therefore, if Article 34 paragraph UUP only states that if the husband and wife neglect their
respective obligations, they can file a lawsuit to the court because they are guilty of having
committed a criminal act of neglecting these obligations.

The obligation to maintain and educate their children as well as possible is the obligation of
husband and wife (Article 45 UUP). This obligation is valid until the child is married or can stand
alone and this obligation continues to be their responsibility even though the marriage between the
two people is broken. This is realized because the family is an educational institution that is very
important in the formation and development of character, personality, ethics, morals and manners.
The family is also an educational institution for social and religious values for each of its members.

19 Subekti, Pokok-Pokok Hukum Perdata, Jakarta: Intermasa, 1996, p. 20
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From this it can be concluded that Law Number 1 of 1974 concerning Marriage contains
good and universal values and is in accordance with the Scriptures. Therefore, these values should
not only be reflected as moral and ethical values, but also as a religious legal obligation. So with
Law Number 1 of 1974, the State means that it has played its role in regulating public order, one of
which is marriage.

3. The Role of Legal Philosophy in Marriage Law

As it is known that the state already regulating marriage and family life, everyone needs to
know the nature of both. To know the essence of the two, it can be seen from the aspect ontology,
epistemology and axiology of marriage and family life."*

The ontology aspect is the understanding of the nature of the relationship between humans
and the values of a marriage and family carried out between men and women. In the Indonesian
context, the basic essence of human ontology that underlies the meaning of family life and marriage
is derived from the values of Pancasila as contained in the Preamble to the 1945 Constitution of the
Republic of Indonesia which became the grundnorm of the Republic of Indonesia. In this
connection, the ideal concept that is aspired to take place in a harmonious state that reflects the
fulfillment of family and marital needs, namely needs related to personal or individual, social, God.

Meanwhile, the epistemological aspect is a philosophical effort to understand the nature of
truth and knowledge that can be achieved by the human ratio of family and marriage law so that it
can be properly preserved as a means for humans to carry out their life in the world.*

The axiological aspect seeks to determine the essence of the values contained in family law.
The focus of values here is on good and bad from a moral and ethical standpoint and benefits.
Starting from a family that is formed on the basis of marriage between a man and a woman, then it
creates a family relationship, which is differentiated on the basis of blood descent and marital
relationship. Likewise, an inheritance relationship is in the state's interest to regulate it in positive
law. Aspects of axiology as part of philosophy are very important as a basis for human ontology
which has implications for the order of knowledge it produces.

In Law Number 1 of 1974, the definition of marriage (Article 1) and the legality of marriage
(Article 2) regulates the truth of correspondence with the philosophical monopluralist nature of
human ontology. As expressed by the late Notonagoro, the monopluralist ontological basis of man
is the foundation for Pancasila, which becomes a philosophical system, animating all the laws and
regulations in the Republic of Indonesia. This means that the human nature between men and
women to form a happy family life has been adopted by Law No.1 of 1974. The definition of
marriage by law which is based on the validity of marriage if it is carried out in accordance with the
laws of each religion and belief shows that Indonesian family law is in accordance with the
philosophical values of monopluralist human ontology which recognizes absolute religious values.
So it can be interpreted that the philosophy of family law will play a positive role in building the
laws that society needs through the formation of legislation.*® Apart from that, it also has an
important task to develop a national legal system and provide a correct understanding of the
meaning of each positive legal rule.

D. CONCLUSION
In Indonesia, the enactment of the Marriage Law No.1 / 1974 cannot be separated from the

theological aspects of its formation. So it is not surprising that many of these positive laws conform
to the provisions of the Scriptures. The aspects stipulated in the Act are ontological,

' Soetiksno, Filsafat Hukum Bagian 1, Jakarta: Pradnya Paramita, 2003, p. 17
12 samson Rahman, Islam Moderat: Menebar Islam Rahmatan Lil Alamin, Jakarta: Pustaka IKADI, 2007, p. 13.
Bgoetiksno, Op.Cit, p. 459
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espistemological and axiological aspects. With an understanding of these three aspects, it is hoped
that peace and justice can be created. The provisions in this law are a means of regulating order in
the lives of citizens. Individual understanding of the philosophical values of marriage and family
law will greatly determine the merits of family life formed on the basis of marriage. Family law
values including the values of married life will provide good benefits when a man and woman in
living their lives adhere to these values. Indonesia as a sovereign country has its own legal system,
including its regulation in family and marriage matters. The basic essence of human ontology that
underlies the meaning of family life and marriage is rooted in the values of Pancasila as contained
in the preamble to the 1945 Constitution of the Republic of Indonesia which is the grundnorm of the
Republic of Indonesia and is spelled out in the articles of the Marriage Law. So that understanding
the law from a philosophical aspect is very necessary so that the goal of having a family through
marriage can be achieved. Indonesia as a sovereign country has its own legal system, including its
regulation in family and marriage matters. The basic essence of human ontology which underlies
the meaning of family life and marriage is rooted in the values of Pancasila as contained in the
preamble to the 1945 Constitution of the Republic of Indonesia which is the grundnorm of the
Republic of Indonesia and is spelled out in the articles of the Marriage Law. So that understanding
the law from a philosophical aspect is very necessary so that the goal of having a family through
marriage can be achieved. Indonesia as a sovereign country has its own legal system, including its
regulation in family and marriage matters. The basic essence of human ontology that underlies the
meaning of family life and marriage is rooted in the values of Pancasila as contained in the
preamble to the 1945 Constitution of the Republic of Indonesia which is the grundnorm of the
Republic of Indonesia and is spelled out in the articles of the Marriage Law. So that understanding
the law from a philosophical aspect is very necessary so that the goal of having a family through
marriage can be achieved. The basic essence of human ontology that underlies the meaning of
family life and marriage is rooted in the values of Pancasila as contained in the preamble to the
1945 Constitution of the Republic of Indonesia which is the grundnorm of the Republic of
Indonesia and is spelled out in the articles of the Marriage Law. So that understanding the law from
a philosophical aspect is very necessary so that the goal of having a family through marriage can be
achieved. The basic essence of human ontology that underlies the meaning of family life and
marriage is rooted in the values of Pancasila as contained in the preamble to the 1945 Constitution
of the Republic of Indonesia which is the grundnorm of the Republic of Indonesia and is spelled out
in the articles of the Marriage Law. So that understanding the law from a philosophical aspect is
very necessary so that the goal of having a family through marriage can be achieved.
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