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PREFACE

Assalamu’alaikum, Wr. Wb

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding withoolbstagles. Praise
and salutation upon our prophet Muhammad saw the last messenger, thgupesbffithis
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakerst. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya Univerdy, Hilaire
Tegnan, Ph.D from Sorbone University, Prof. Dr. | Gusti Ayu Ketut Rachmi Hamayani,
MM from SebelasMaret Universitfr. Zaharudin from Universiti Utara Malaysia, and
Dr. Anis Mashdurohatun, S.H., M.Hum from Sultan Agung Islamic University.

This is our third International conference and call for paper held bytiadfulLaw,
Sultan Agung Islamic University. This annual conference triegatn any information and
studies done by academician and practitioner to be discussed as gsitekxehange and
discus views on the most important recent on Legal Developmentrigppboth developed
and developing countries and its role in shaping a good future, and to discaoballdieges
and practical aspects in integrating competition law enforcementwaddliges to develop
legal state in accordance with the diversity of all countries arthamavorld. We hope this
conference brings benefit for both participants and our faculty.

We are pleased to have your critique, suggestion and correction in ordekdaisa
better. Finally, we do thanks to all who helped this conference. Mal guide us to always
develop useful knowledge for human being.

See you in our fourth International and call for paper next year.

Wassalamualaikum, Wr. Wb

Semarang, Septembéf 8017

Chairman of the Committee,

r

W
. —
Dr. AnisMashdurohatun, S.H., M.Hum
NIDN : 06-02105-7002
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GREETING FROM THEDEANOF FACULTY OFLAW
As-salamu’alaikum Wr. Wb.

Thank to Allah SWTis an absolute act that we must say after conducting the
International Conference and Call for Paper by thefhegal Development in Various
Countries” which is held by Faculty of Law, Sultan Agunglslamic University
(UNISSULA) Semarang, on Septemb8g917.

This conference tries to reviews different theories of legal developmenter to
highlight their similarities and differences. In the end, as in contheories, no monist
view of legal development possesses the explanatory power needed toamadeost law
has come to be and where it may take us in the future. What we doshaveundation
built on at least two millennia of legal history. The intellattstarting point for this
project is Nathan Isaacs’ unfinished work on a cycle theory of legal development. His view
of legal development takes issue with Henry Sumner Maine’s thesis that development in
advanced legal systems is progressive in nature. And, more impoiftantlye current
undertaking, that this progression is linear in nature. Instead, Isaacs’ review of thousands
of years of Jewish legal development indicated that legal develdpperpetually

progressed in cycles.

Therefore, to discuss more about legal development or law reforoifyFatLaw,
Sultan Agung Islamic University is confidence to conduct a @enée by the theme “
Legal Development in Various Countries” focusing on the development of law in both

developed and developing countries and its role in shaping a good future.

Finally, we thank to the presenters, article senders, and comittee wiko hav

contributed in this event, so that this international seminar ran well.

Wassalamu’alaikum Wr. Wh.
Semarang, Septemb&y8017

Dean,

Prof. Dr. Gunarto, SH, SE, Akt, M.Hum

NIDN.062004670
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LEGAL STUDY OF DECISIONS
SUPREME COURTS NUMBER: 85 K/ Pid.Sus / 2012

Contract Abolition Due to Undue Influence
(Law Reconstruction of Obligation the Civil Code in Indonesia)

Ismail
Hutabarat_dany@yahoo.com
The Student of Law Doctoral Programme UNISSULA

ABSTRACT

The norms and norms that live within the community serve to fortify the behavior of the
community in their daily deeds, but over time the change in public behavior becomes more
visible, the norms previously obeyed by society are increasingly abandoned, the behavior of
society when it reflects the culture of society.

One of the facts can be seen in the case of the Supreme Court Decision No: 85K / Pid.
Sus / 2012, in this case there has been a Crime of Corruption committed by Hidayat Bin H.
Abu Mukmin and decided by the Blangkejeren District Court, Hidayat's actions are not
proven legally and convincingly guilty of committing a criminal act of corruption and
releasing him.

In this study the authors intend to examine the Supreme Court Decision No: 85k /
Pid.Sus / 2012 has fulfilled the purpose of law as disclosed by Gustav Radbruch.
The research method is analytical descriptive with normative juridical approach method that
is research with library concept, data obtained through library study so that the data is in the
form of secondary data.

From this research can be concluded that the decision is far from the value of justice
and kemamfaatan, but provide legal certainty against the defendant and his family.

Keywords: Supreme Court Decision No: 85K / Pid.Sus / 2012
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|. PRELIMINARY

A judge consistent with his conscience and sound reason, supported by a transparent
judicial and judicial power system will undoubtedly bring forth a fair and beautiful verdict. It
contains the breath and spirit of truth, justice, and a keen sense of the sense of justice and
responsive to the suffering of the people's unjust (Magoddas, 2006: v) the ideal condition is
reflected in the verdict uttered in the court rooms as the ever-emitting institution of light truth.
Conversely, if the light fades, it can be made the Court Decision is a meaningless sheet of
paper without giving justice, expediency and legal certainty as revealed by Gistav Radbruch.

The fulfillment of the above legal objectives becomes the judge's only choice in
deciding the case embodied in his verdict as the crown judge. Frame Loppy points out that the
judge's verdict is a crown, reflecting everything to the judge, his responsibilities, his honesty,
his scholarship, his morality, his sincerity, his piety, and so on (Asikin, 2011: 63). If the
crown does not reflect the purpose of law as expressed by Gustav Radbruch, then the crown
has lost its meaning and honorable position, the general view of the judge and justice is like
the heavens and the earth. The judge's verdict was only sharp down but blunted upwards. So it
is not excessive as Eman Suparman's view if to say justice is a sweet phrase to be heard only,
it is only a figment because the court is considered the most intelligent in turning the justice.
The situation has even become a public secret in this country (Suparman, 2012: vii).
Similarly, the value of benefit and legal certainty in the judge's ruling is difficult to implement
and often there is a difference of direction with each other.

The majesty of the judge's verdict is reflected by containing the three elements of
Gustav Radbruch's law objective so that it will sustain the dimension of legal studies. The
dimensions of this legal review will meet the spaces for the need to improve the quality of
human life. Axiology which is one branch of philosophy which means the contribution of
science to improve the quality of human life. Through the dimension of legal studies will
multiply the meaning of the essence of the Judge's own ruling, especially justice and
usefulness.

The gap between Gustav Radbruch and the elimination of the dimension of the study
of law as reflected in the Supreme Court Decision No: 85 / Pid.Sus / 2012 This ruling releases
the convict in the bondage of law is very unfortunate present in the life of the Indonesian
people who try to realize the ideals as set forth in Of the 1945 Constitution of the Unitary
State of the Republic of Indonesia. This ruling is compelling to be analyzed not only by the

clash of Gustav Radbruch's theories, but also shocking the general public as if dreams were

450 Legal Development in Various Countrie



hollowed out by so many irregularities that diminished the figure of the judge ideal at the
Supreme Court of Justice, the Supreme Court.

One aspect of the controversy in this Decision is the Decision of Blangkejeren District
Court which stated that Defendant Hidayat was not legally and convincingly proven to

commit the Corruption Crime and free the defendant from the lawsuit.

II. FORMULATION OF THE PROBLEM

Based on the above explanation, the formulation of the issues raised in this legal
review is Does the Supreme Court Decision No: 85 K / Pid.Sus / 2012 have fulfilled the legal
objectives as disclosed by Gustav Radbruch?

lll. LITERATURE REVIEW

In the process of birth Judge Decision takes place what is called Law Reasoning.
Kennet J. Vandevelde stressed two things whenever people talked about legal reasoning or
thinking as jurists. According to The Phrase to think like a lawyer encapsulates a way of
thingking that is chacacterized by bith goal pursued and method used. Maria Farida states that
the first pursued (goal pursued) axiological dimension while the second (method used)
dimension epistemologi. The Axiological dimension encourages the judge's verdict to provide
the true benefit to science and man, while the epistemology dimension will focus on the origin
or source, structure, method and validity of knowledge.

The axiologist according to the philosophical dictionary comes from the Greek Axios
(decent, proper) and Logos (science). Simply axiology is a branch of philosophy that studies
the value and usefulness of science. In relation to the Judge's Decision, the axiological
dimension will embody the Judge's Verdict which gives the perfection of human life rather
than revealing frictions that lead to the loss of the spirit of the purpose of law.

Gustav Radbruch's view generally means that legal certainty does not always have to
be given the priority of fulfillment in every positive legal system as if the legal certainty must
exist first, then justice and expediency.

Gustav Radbruch then rectify the theory of the three goals of equal law. The change of
view was influenced by the fact that by its theory Germans under Nazi rule legalized the
inhumane practices during World War Il by enacting laws that legitimize the praatities
atrocities of war in those days. Radbruch was finally rectify the above theory by plaging

goal of justice above the other legal objectives, the justice berupuran occupy the first position,
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and further aspects of assurance of certainty and kemamfaatan. Nevertheless Gustav's legal
goals are regarded as a unity that supports each other.

Justice is generally interpreted as a fair deed. While fair is not one-sided, impartial and
side to the right. Justice according to the study of philosophy is when in fulfilling the two
principles of the first does not harm a person and the second treatment to each person what his
rights. If these two principles are met then it is said to be fair. Both principles are like two
sides of the same coin can not be separated from one another, because one with another has a
close relationship. Conversely, if the two principles are interpreted separately will cause a
principal difference. Justice must guarantee the absence of any losses on the part of the party
and also ensure everyone gets his rights.

Aristotle's view of justice in Rhetorica is ius cuique tribuere. Justice should not be
regarded equally meaning with generalization. Justice does not mean that evetgoiine g
same share (apeldorn: 2008: 11). But justice gives one according to the right and how far to
fulfill its obligations.

Socrates stated that the nature of the law is justice. The law serves the needs of
community justice. The law points to a rule of life that conforms to the ideals of coexistence
of justice. Plato designed a order in which only the public interest would take precedence,
namely the participation of all people in the idea of justice. More precisely he launched a
country where justice is achieved perfectly (wiko, 2009: 11).

Gustav Radbruch's theory of law objectives is unfortunately often different from the
facts that occur with law enforcement. Justice for example is not necessarily going to provide
the value of mamfaat for the community, as well as legal certainty may not be able to
guarantee the values of justice.

IV.ANALISIS

In every criminal case, the existence of free judgments has always been a conltroversia
attention, if the decision is public issue (public attention) because every case that approaches
the urgency of society will always be encountered political atmosphere (political nuasa)
which actually cover the case itself legally (adji & adji, 2007: 113). This view is at least
reflected in the Supreme Court Decision N0.85 K / Pid.Sus / 2012 for releasing the convicted
of all lawsuits.

Blangkejeren District Court Decision No.18 / Pid.Sus / 2011 / PN.BKJ dated June 20,
2011 stating that the act of accused to the Defendant is not legally and convincingly proven to

commit an act of corruption, so the right of defendant in the ability and honor his dignity was

452 Legal Development in Various Countrie



restored. The verdict was terminated in a deliberation meeting of the judge's decision dated

June 20, 2011. Then the Blangkejeren State Attorney made a Cassation Appeal to the
Supreme Court, while the Supreme Court Decision is to state the request of the Public

Prosecutor's Cassation is unacceptable. so the Supreme Court Decision No: 85 K / Pid. Sus /
2012 shocked the Widespread Community because it reinforced the Balngkejeren District

Court Decision and rejected the appeal request from the Public Prosecutor.

The chronology of the case is that the defendant Hidayat Bin H. Abu Mukmin in the
position of the Chief Director of CV. Electricity of Works in accordance with the Power of
Attorney of Director Number 102 made and signed in the presence of Notary Sarlinawati, SH
Notary in kutacane dated October 31, 2009 which has the duty and authority as the Director
of CV. Electricity of Work at the time and place of the Youth and Sports Education Service of
Gayo Lues District, but misuses the opportunity or means given to him by the defendant
intentionally without the authority or means given to him that is acting as if he has obtained
the brush letter of the Director of CV. Electric Works on the defendant did not get it, and on
05 October 2009 asked the witness Metti who is the owner of Asia Computer Shop located in
Medan to provide a letter of support for CV. Electric Works participated in the tender auction
of Notes book activity while the defendant did not get the Power of Director from CV Karya
Listrik and also the defendant knew that the Asia Computer Shop is not an Agent / Distributor
but the defendant still attaches in one of the CV offer files. Electricity Works.

In addition, the defendant was also the second party (provider of goods and services)
in contract No. 642 / 855.3 / Otsus- Dikpora / 2009 dated November 10, 2009 between
witness Drs. Syamsul Bahri as a user of goods / services (first party) and defendant Bin H.
Abu Mukmin as a provider of goods / services with a contract value of Rp 2.115.000.000,
(two billion one hundred and fifteen million rupiah) for the procurement of note book as
much as 150 (one hundred fifty units) that note book specification contained in contract
documents that can not be separated has done misuse of the means / opportunity given to him
for self-interest of the defendant in the form of buying the note book is not in accordance with
the specification or without any addendum to the change of the specification of the goods the
type of note book processor purchased by the defendant is T6600 for 1 (one) unit of Rp
9,500,000, (nine million five hundred thousand rupiah) whereas according to the contract is
T6570 with an offer price of Rp 14.100.000, (fourteen million one hundred thousand rupiah )
so that the state loses Rp 478,500,000, (four hundred seven eight million five hundred ri and
based on the results of the state loss audit Number: SR-717 / PW.01 / 5/2010 dated 30
December 2010 by the BPKP Auditor team of the Nanggroe Aceh Darussalam Provincial
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Representative states the audit results of the investigation that the State's losses on Notebook
activities in the Education Office of Youth and Olaah raga Gayo Lues district in 2009
amounted to Rp 478,500,000, (four hundred seventy eight million five hundred thousand
rupiah).

Supreme Court Justice's consideration in the appeal of the Prosecutor / Public
Prosecutor is that the Prosecutor / Prosecutor can not prove that the Liberation of the Accused
iIs a Pure Liberation and in addition does not find the Blangkejeren District Court Decision
has exceeded the authority, therefore Judicially Agung rejected the appeal of thatBrdsec
Public Prosecutor on the grounds that based on Article 244 of Law no. 8 of 1981 on the
Criminal Procedure Code (KUHAP).

View of Aspect Aspect of Supreme Court Decision. 85 K / Pid.Sus / 2012 value
kemamfaatannya far from expectations, because kemaamfaatan Verdict above only the party
berpekara only, while kemamfaatan to the community is not visible. It is precisely this ruling
raises a public upheaval that is not satisfied with the Judges' Decision. Adapting the view of
Fence, in a small scope, the usefulness of the law is highly correlated with the purpose of
punishment, especially preventive measures in order to avoid the same deeds in the future.
Judges' ruling should have a deterrent effect in order that similar cases do not happen again in
the future will not be realized because the convicted person is released from the law.
Ultimately the law that should encourage the benefit of returning the life order of society to
the ideal conditions would encourage the creation of the opposite condition.

A good Judge's verdict can be ascertained to contain three legal objectives of legal
certainty, justice and expediency, otherwise an unfavorable verdict will only tend to put
forward a single legal objective without comparing the other objectives of the law.

V. CONCLUSION

This paper is expected to be able to answer the above problem formulation that
questioned the element of legal purpose as disclosed by Gustav Radbruch in the Supreme
Court Decision Number: 85 K / Pid.Sus / 2012 The author concludes that the decision is far
from the value of justice and kemamfaatan, but provide legal certainty against the defendant
and his family.

The above contradiction shows that this decision is also far from the axiological
dimension, the usefulness of a value born in a legal decision. This ruling does not encourage
the usefulness of value in the framework of improving human quality in realizing justice

otherwise tend to be Normative so as to provide legal certainty alone.
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Judges' ruling should have a deterrent effect for similar cases not to occur in the future.
That hope happens because the verdict can be a justification for a similar case in the future to
become Jurisprudence in other cases.

The judge has an obligation in deciding cases by emphasizing the principle of
expediency. However, it is not seen in the above verdicts that decide to release the convicted

of any lawsuit so that it is felt far from the value of expediency and justice.
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