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Japanese Constitution and State System

SHIMADA Yuzuru
Professor
Graduate School of International Development
Nagoya University, Japan
shimadayuzuru@gsid.nagoya-u.ac.jp

1. History of Japanese Constitution

(1) Pre-Constitutionalism

In 1868, Japanese state system transformed from feudal regime to the monarchy. This transition is called
"Meiji Restoration" (Meiji Ishin). By this transition, Shogun (Military commander) in Edo (now, Tokyo)
agreed to move the supreme authority of the state which had been held for 265 years to the Emperor in
Kyoto'. Since Meiji Restoration, political power was, in fact, in the hand of aristocrats and higher echelons
officers exclusively. However, since 1874, the democratic rights movement, (Jiyuu Minken Undou)

occurred. People who joined this movement were composed of:

a. Politicians who lost in political competition in the central government;

b. People from the region which sided to the feudal (Shogun) government before the Meiji
Restoration (People who opposed the Emperor's government); and

c. Large land holders in agricultural area (they complained to government policy raising tax from

agriculture).
The primary goal of this movement was to establish parliament and make the Constitution.
(2) The Constitution of 1889 (Meiji Constitution or Dainihon Teikoku Kenpou)

In 1876, the Emperor ordered the government to prepare a draft Constitution. And also, in 1881, the
Emperor announced the decree that declare the establishment of the parliament in 1890.

Since 1882, some aristocrats began survey of the Constitutions in some Western countries and, finally, they
decided to take the German Constitution (German Imperial Constitution, or Bismarck's constitution) as the
model for new Constitution of Japan. This German Constitution is the monarch constitution and limited the

.. . 3
citizen's rights

1 During feudal age, even though the emperor remained in Kyoto and maintain their
tradition, the emperor did not have any significant power. Indeed, the imperial family
sometimes suffered severe economic difficulty.

2 In transition, civil war occurred between pro-emperor regions and pro-Shogun regions
(Boshin war, 1868).

3 Another reason was the influence of German law over Japanese law in general. Basic laws
such as civil code, penal code, civil and penal procedure codes modeled German laws (then
Prussia).
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In 1889, the Constitution of 1889 was promulgated and implemented in 1890. The Constitution of 1889
was the monarch Constitution, and the Emperor held the highest power (the Emperor as the supreme god).
Citizens were considered as the subjects of the Emperor, and their rights are heavily limited. Even though
there were articles on the citizen's rights, those rights can be easily restricted by law. The concept of the
separation of power was very weak. The cabinet was responsible not to the parliament but to the Emperor.
Imperial decree was higher than parliamentary law. The judiciary did not have the power of judicial review
and the chance for administrative litigation was very narrow. The head of local government was the officer
of the ministry of interior who are appointed by the Emperor, therefore no local autonomy.

In summary, the Constitution of 1889 was fur less than constitutional democracy. However, this
constitution still has the significance as the second modern constitution in Asia after the constitution of

Ottoman Empire (Turkey) in 1876.

(3) The Constitution of 1947 (Showa constitution, or Nihon-koku Kenpou)

On 15th August 1945, Japanese government accepted the Potsdam declaration and unconditional surrender
to the United States and other allied states. The World War Second was over. In the Potsdam declaration,
there were articles which demanded democratization of Japan, human rights protection and disarmament.
The allied nations, especially the United States, supposed that the reason of the Japanese militarism which
resulted in the war was the Constitution which could not limit the executive power. Therefore, the United
States ordered the Japanese government to prepare new Constitution which respect for democratic
principles, the fundamental human rights and the peace (pacifism).

Under the strict control of the US military (General Head Quarter of the allied force, GHQ), in 1946,

Japanese government announced the new Constitution and implemented it in the next year.
Important points of the Constitution of 1974 are:

a. The Emperor as a symbol of the unity of people (weak constitutional-monarchy)*

b. Denying military force and renunciation war (pacifism)’

4 The Emperor shall be the symbol of the State and of the unity of the people, deriving his
position from the will of the people with whom resides sovereign power. (Article 1)

With the advice and approval of the Cabinet, the Emperor can act:

Article 6

(1) appoint the Prime Minister as designated by the Diet; (2) appoint the Chief Judge of the
Supreme Court as designated by the Cabinet.

Article 7

(1) proclaiming the Constitution, law, government regulation and international treaty, (2)
Convocation of the parliament, (3) dissolution of the house of representatives, (4)
Proclamation of general election of members of the Diet. (5) Attestation of the appointment
and dismissal of Ministers of State and other officials as provided for by law, and of full
powers and credentials of Ambassadors and Ministers; (6) Attestation of general and special
amnesty, commutation of punishment, reprieve, and restoration of rights; (7) Awarding of
honors; (8) Attestation of instruments of ratification and other diplomatic documents as
provided for by law; (9) Receiving foreign ambassadors and ministers; (10) Performance of
ceremonial functions. (Article 7)
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c. Sovereignty of the people’

These points were widely supported by people who were suffered difficult life during the war. However,
because of the drafting process of the Constitution of 1947, there are opinions that the Constitution is not
the own Constitution of Japanese people (the externally imposed Constitution) until today.

Of course, there are influence of the US constitutionalism. For example, the judicial review of law,
separation of the power, direct election of the local head, fundamental human rights and liberalism.
However, the Constitution of 1947 has some similarities with the Constitutions of other countries in same
age, such as the West Germany (Bonn Constitution, 1949), Italy (1948). One of the similarities is enlarged

role of government to secure social rights (welfare social state constitution).

2. State system of Japan under the Constitution of 1947.

The Constitution of 1947 provides three highest state powers, namely, executive power held by the Cabinet
(Naikaku), legislative power held by the Parliament (Kokkai) and judicial power held by the Supreme
Court (Saikou-Saibansho). These three powers are equal in the Constitution. One of evidence of this
equality is their salary. The salary of the prime minister, the chairman of the parliament and the Chief of the
Supreme Court are same. (In same context, salary of ministers, vice-chairpersons of parliament and
supreme court judges are also same.)

The relationship among the three highest powers is the relationship of the checks and balances.
(1) Separation of powers (checks and balances)

A. Relationship between the executive power and the legislative power

The prime minister can dissolve the House of Representatives (article 7 (3))

The House of Representatives can adopt the motion of non-confidence (article 69)

The parliament can conduct investigation in relation to administration (article 62)’

B. Relationship between the judicial power and the legislative power

Judiciary has the right to judicial review against law and regulation (article 81)

> Article 9

(1) Aspiring sincerely to an international peace based on justice and order, the Japanese people forever
renounce war as a sovereign right of the nation and the threat or use of force as means of settling
international disputes.

(2) In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as well as other war
potential, will never be maintained. The right of belligerency of the state will not be recognized.

® Article 1 (see note 4)

7 To conduct investigation, the parliament may summon witnesses, and demand a testimony
and relevant documents from the witness.
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The parliament shall set up an impeachment court for the purpose of trying those judges whom removal
proceeding has been instituted (article 64)

The parliament can make a law regarding the judiciary.

C. Relationship between the executive power and the judicial power

The Cabinet shall nominate the chief judge of the supreme court and appoint other judges of the supreme
court (article 6 and article 79)

The Cabinet shall appoint the judges of lower courts from a list of persons nominated by the Supreme
Court (article 80)

The court has jurisdiction over the administrative litigation.

(2) bicameral system (the relationship between the house of representatives and the house of
councilors)
In principle, the House of Representative has the competence stronger than the House of Councilors, as
follows:
- The House of Representatives shall deliberate the budget first (Article 60 (1))
- When the house of Councilors has different consideration from the House of Representatives in the
deliberation of the budget, the consideration of the House of Representatives shall be the decision of
the parliament. (article 60 (2))
- Only the House of Representatives can make the motion of non-confidence against the Cabinet.
- When the house of representatives adopts a bill but the house of Councilors rejects the bill, the
house of representatives shall pass the bill again by the two-third majority of the members present.
(Article 59 (2)).
- When the House of Councilors failed to take final action within 60 days after receipt of a bill and
the international treaty passed by the House of Representative, the bill shall be enacted automatically

(article 59 (4) and article 61)

(3) Local autonomy

The head of local government (governor and mayor) and the local parliament are elected by the people of
this region (article 93). Because of this, the relationship between the local head and the local parliament is
similar to the relationship between the President and the Congress in the US. It is contrasting to the central
government which adopts the Cabinet-Parliamentary system modeled the UK. In the local autonomy, there
is a recall system as well. The people can submit the motion of referendum to dismiss the local head or
parliament. The separation of powers, and checks and balances are clearer in the local autonomy. Because
of this, the local autonomy in Japan is often referred as "the school of democracy." The details of the local
autonomy are provided by the Local Autonomy Law which was enacted on the same day of the

proclamation of the current Constitution.
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3. The fundamental Human Rights in the Constitution
The chapter III of the Constitution is titled "rights and duties of citizens."

The human rights specifically guaranteed by in the Constitution are as follows:

- Rights to equality, or not to be discriminated by race, thought, sex, social status and origin (article 14);
- Right to vote and universal suffrage (article 15)

- Right to submit petition (article 16)

- Right to demand compensation for tort by the civil servant (article 17)

- Prohibition of slavery (article 18)

- Freedom of thought and conscience (article 19)

- Freedom of religion and the separation of the government and religion (article 20)

- Freedom of expression and communication (article 21)

- Freedom of selecting job, move and place of residence (article 22)

- Freedom of academic (article 23)

- Equality of man and woman in marriage and family relation (article 24)*

- Right to maintain the minimum standards of wholesome and cultured living (article 25)°
- Right to education and free basic education (article 26)

- Right to work, including adequate working condition and prohibition of child labor (article 27)
- Right to organize a labor union (article 28)

- Right to private property (it can be limited for public welfare) (article 29)

- Duty for tax (article 30)

- Right to personal liberty (article 31)

- Right to seek justice (article 32)

- Rights to "due process" (article 33 to article 40)'°

4.The amendment of the Constitution

The Constitution of Japan is the rigid constitution. The procedure to amend the Constitution is far more
difficult than to change ordinary law. Until today, the Constitutional amendment is one of the critical issues
demanded by the right wing. Because of the history of drafting, the right wing considers that the current
constitution is imposed by the US and not reflect the aspiration of Japanese people.

In other words, in Japan, the conservatives are pro-amendment group. They consider the constitution does

8 Under the old civil code before the World War II, a woman must have permission of the head
of family (usually, the father) for marriage. A husband has a status of the head of family, and a
woman did not have any legal capacity.

9 Because of this article, the system for supporting the poor (social security) is the right of
citizen.

' For example, principles of " nullum crimen sine lege", "presumption innocence" and so on.
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not accommodate the mythos of Japanese people. They also tend to insist that the article 9 which provides
the principle of pacifism should be abolished, and Japan should be a "normal state" with military power.

In contrast, anti-amendment group is mainly the liberal. They insist that the pacifism is very important
principle and guarantee the life of Japan in the international relation. They consider that the Japanese
people who suffered the war and poverty strongly supported the current constitution. That why, even
though the draft was influenced by the idea of the US military, the constitution accommodates the people's
will.

The map of pros and cons above mentioned is getting vague since the end of the Cold War and
transformation of Japanese political environment since the 1990s. However, there still a lot of debate about

the Constitution and its amendment.

The article 96 (1) provides about the amendment:

To initiate the amendment process, two third of the member of parliament in each house have to agree to
the motion of amendment. After the motion is adopted in both houses, the Parliament set the national
referendum specially designated for the amendment. To amend the constitution, there must be more than

50% voter of the referendum supporting the amendment.

5. Pacifism and the Self-Defense Force (Jieitai)

The Potsdam Declaration and the instruction of the General Head Quarter of the US military ordered
Japanese government to dismiss all military forces. This instruction became the article 9 of the current
Constitution. Therefore, Japan decided to be a state based on the pacifism. However, the situation of the
Cold War getting worse in 1950s, the US military changed its initial policy. The US regarded Japan as the
front line in Asia against the socialist states (USSR and PRC).

When the Korean War broke out in 1950, the GHQ ordered Japanese government to set up an armed unit as
a special part of the national police. Then, in 1952, this unit was separated from the police and independent
force named Hoantai (security force). Finally, this security force was reorganized to the self-defense force
(jieitai) and located under the National Defense Agency. The self-defencing force equipped land, sea and
air forces.

Of course, the establishment of the self-defense force brought about heated controversy among the

Japanese society, whether the self-defense force is compatible with article 9 or not.

LDP government defends the existence of the self-defense force by the reason that the purpose of the force
is only to protect the territory of Japan, and therefore the equipment of the force is not considered as a
military force. According to this legitimation, the area of activity of the self-defense force must be within
the territory of Japan.

But, so far, one of the important missions of the self-defense force is the peace-keeping operation (PKO) by

the UN. Furthermore, the LDP government enacted new law which allows the collective self-defense.
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Under the collective self-defense, Japan may assume the attack against the allied country, namely the US,
as the attack against Japan. So, the self-defense force can use it military arm even though there is not direct
attack against it.

This is a great change from the initial nature of the self-defense force. Therefore, there is a strong opinion

that without the Constitutional amendment, this law is unconstitutional.
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Appendix I

Susunan UUD Jepang 1947

I. Kaisar (1-8)

II. Penolakan Perang (9)

III. Hak dan Tugas Rakyat (10-40)
IV. Diet (41-64)

V. Kabinet (65-75)

VI. Peradilan (76-82)

VII. Keuangan (83-91)

VIII. Pemerintah Mandiri Daerah (92-95)
IX. Amendemen (96)

X. Hukum Tertinggi (97-99)

XI. Ketentuan Tambahan (100-103)
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