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The determining state losses in corruption cases is often a crucial 
issue that poses a significant legal challenge, despite corruption 
being categorized as a serious crime. This research aims to 
investigate the determination of state losses and analyze its impact 
on the principle of legal certainty. This research uses normative legal 
methods with a qualitative approach. The results of the study 
indicate a normative deviation, where judges frequently affirm state 
loss reports from institutions outside the regulated authority, such as 
Financial and Development Supervisory Agency or public 
accountants. This practice is fundamentally contrary to Audit Board 
of the Republic of Indonesia legal standing as stipulated in the Law 
on the Eradication of Corruption and its amendments. Because only 
the Audit Board of the Republic of Indonesia can determine actual 
state losses and potential state losses that could become actual state 
losses as a result of corruption crimes that occur. The implication of 
this deviation is grave legal uncertainty, potentially undermining the 
fundamental rights of suspects or defendants, and undermining the 
integrity of the criminal justice system. 

 

1. Introduction 

Republic of Indonesia after centuries of colonialism, gained its independence on 
August 17, 1945, and has faced many challenges in achieving prosperity for all 
its citizens.1 The preamble to the 1945 Constitution summarizes the nation's 
fundamental principles, serving as a framework for the formation of 
constitutional provisions that uphold these core values. The rule of law in 
Indonesia is rooted in the theory of State Sovereignty, which asserts that the 
law holds the highest authority within the state. This doctrine requires all 
branches of government and citizens to obey and enforce the law without 
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exception, regardless of their status or position.2 A constitutional state is not 
just a state that operates under the law, as it can allow the Legislature to make 
laws at its own discretion, the executive to implement them, and the Legislature 
to enforce them. The constitutional state encompasses more than just law; 
These include the constitution, charters, and international conventions that limit 
legislative and executive powers and establish an independent judiciary as 
protection.3 Because philosophically, in the preamble to the 1945 Constitution, 
the 4th paragraph states that the purpose of the state is to advance public 
welfare.4 State finance is one of the crucial instruments in realizing the goals of 
the Indonesian nation. It serves as the primary tool to move the wheels of the 
economy and national development. Through effective financial management, 
the government can fund various strategic programs, including infrastructure 
development, education, healthcare, and defense.5 Article 23 of the 1945 
Constitution, before the amendment, stated that the State Revenue and 
Expenditure Budget (APBN) was a manifestation of state sovereignty. 
Philosophically, this means that the essence of state revenue and expenditure 
in the state budget reflects sovereignty itself.6 

Corruption is internationally recognized as a serious crime due to its systemic 
and far-reaching impact on the lives of individuals.7 Corruption is one of the 
crimes that has a very detrimental impact on the state. The effect is not only 
limited to the country's financial losses, but also includes losses in the social 
and economic fields. Therefore, efforts to eradicate corruption are a crucial part 
of the national development agenda.8 The number and level of complexity of 
corruption cases in Indonesia have continued to increase over time.9 The 
increase in corruption cases suggests that efforts to eradicate corruption have 
not been entirely successful. Many experts attribute this "failure" to inconsistent 
law enforcement and selective felling. Often, the authorities only process 
perpetrators who do not have political power. If the perpetrator comes from the 
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elite, the case is usually limited and does not reach the main mastermind.10 

The eradication of corruption in various countries is carried out through diverse 
approaches and strict legal sanctions. In Singapore, the Corruption Practices 
Investigation Bureau (CPIB) is responsible for handling corruption cases by 
imposing prison sentences and heavy fines, depending on the severity of the 
crime. In Hong Kong, the Independent Commission Against Corruption (ICAC) 
focuses on law enforcement and provides public education about the dangers of 
corruption, with penalties that include imprisonment and substantial fines.11 
Meanwhile, in Malaysia, the Anti-Corruption Agency (BPR).12 On the other hand, 
countries such as Denmark, Finland, and New Zealand have managed to 
maintain low levels of corruption through an approach that emphasizes 
transparency and accountability, as evidenced by their high scores in the 
Corruption Perceptions Index (CPI).13 Although each country's approach is 
different, the main goal remains the same: to form a clean government and 
minimize the negative impact of corruption on society and the economy. 

Indonesia has reform goals, one of which is to eradicate corruption (TIPIKOR). 
In this case, a particular law or lex specialis violates the general legi.14 There is 
not only a specific law. The Corruption Eradication Commission (KPK) is an 
institution that explicitly handles this. However, in recent years, there has been 
criticism of the government's effectiveness and seriousness in tackling 
corruption, particularly regarding changes to the Corruption Eradication 
Commission (KPK) Law, which are considered to weaken its authority and erode 
public trust. Despite the implementation of various policies, challenges such as 
the integrity of law enforcement agencies and low public participation remain 
significant obstacles. To achieve more effective efforts to eradicate corruption, 
a more substantial commitment is needed from all parties, including both the 
government and the community. Sustainable efforts to prevent and eliminate 
corruption aim to foster awareness and anti-corruption attitudes in society.15 

For its implementation, the law on corruption is not exempt from various legal 
problems, especially related to the calculation of state losses and the elements 
of corruption. Unfortunately, there is no description or criteria for it, thus giving 
rise to various interpretations and practices in the field. Then, problems arise 
from this situation.16 The theory of state losses plays a crucial role, particularly 
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in criminal law related to corruption. Legal experts and accountants have 
developed various approaches to analyzing state losses. One such approach is 
the theory of actual and definite losses, which posits that losses occur when 
there is a measurable decline in state assets, such as theft of money or 
embezzlement of assets. This approach provides legal certainty but is not 
suitable for measuring long-term losses.17 Additionally, there is a theory of 
potential losses, which encompasses losses that have not yet occurred but may 
occur in the future, such as those associated with an installed construction 
project. Although this approach is more comprehensive, its implementation is 
challenging due to the many uncertain variables in measuring potential losses.18  

The Indonesian government has made various efforts to eradicate corruption, 
one of which is by drafting and implementing progressive laws and 
regulations.19 Based on Law No. 31 of 1999 and Law No. 20 of 2001 concerning 
the Eradication of Corruption Crimes, the definition of state losses is not 
explicitly explained. This ambiguity has given rise to debate, especially 
regarding whether ecological losses fall under the category of state losses, as 
well as losses caused by bribes or gratuities. The law only classifies the types of 
corruption, without providing an in-depth explanation of the meaning of the 
country's own losses.20 

Abstract loss theory expands the concept of state loss by incorporating non-
material aspects, such as damage to the state's reputation or the erosion of 
public trust resulting from acts of corruption. Although this perspective is 
broader, quantitative measurements of abstract losses are becoming 
challenging. Furthermore, the theory of cumulative losses explains that state 
losses can result from a series of interconnected actions. For example, 
environmental damage can occur in cases of corruption involving the issuance 
of exploration permits by officials for illegal activities. A strong understanding of 
these various theories is essential for law enforcement, calculating state losses, 
and efforts to prevent corruption. In practice, these theories are often used to 
determine the extent of state losses in cases of corruption.21 One of the 
evolving interpretations is that state losses should be calculated based on actual 
losses that can be proven by accurate and objective evidence, not on 
hypothetical and subjective potential losses. The trial was conducted to 
determine the calculation of State losses. The decision is Number 25/PUU-
XIV/2026. In the ruling, the Constitutional Court ruled that actual losses are a 
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measure of state losses, and potential losses cannot be the basis for calculating 
state losses. The  Constitutional Court argued that the Financial Audit Board, an 
independent, professional, and constitutionally based institution, is authorized 
to examine the governance and accountability of state finances.22 Of course, 
the Constitutional Court's decision has significant implications for the application 
of evidence of state losses in corruption cases. For the suspect or defendant, 
this brings legal certainty. This ruling is also challenging because law 
enforcement must gather more substantial evidence to demonstrate the State's 
actual harm, not just potential harm.  

This research shares a similar theme with previous studies from Ahmadie, 
namely that the calculation of state financial losses must be based on real and 
definite losses, as stipulated in Article 1 point 22 of Law No. 1 of 2004 
concerning the State Treasury. However, this study differs in terms of the focus 
of its analysis when associated with the principle of good governance. In 
essence, state losses must take the form of a shortage of money, securities, or 
state-owned goods that can be proven through valid documentation and have a 
clearly determined amount based on recorded transactions, rather than merely 
on estimates, assumptions, or potential losses. The clarity of the concept of 
state losses is crucial to ensuring the realization of the principles of good 
governance and to preventing the abuse of power under the pretext of policy 
considerations. Nevertheless, it can be concluded that the focus of this research 
differs from that of Ahmadie Azra Isnain, whose study primarily emphasizes the 
understanding of state losses that has not yet fulfilled the concept of good 
governance.23 

Sukinto, in terms of discussing state losses, a new concept can be introduced to 
recover state losses due to corruption crimes in Indonesia by applying the 
theory of Imprisonment for Non-Payment of Fine.24 However, the study does 
not provide an in-depth explanation of the process preceding the state's 
repayment efforts. Because often the authority in determining a state loss is 
unclear, as to which institution owns it. In the law, it is clearly stated that the 
Financial Audit Agency is entitled to this. Still, in practice, audits conducted by 
the Financial and Development Supervisory Agency (BPKP) and Public 
Accountants are often used as the basis for state losses. For example, in the 
case of Decision Number 112/PID. SUS-TPK/2022/PN.Mks, the Defendant was 
sentenced to imprisonment and additional penalties based on evidence 
submitted by the Public Accountant, without any determination of state losses 
by the Financial Audit Board. The Financial Audit Agency is also responsible for 
determining both actual state losses and potential state losses that may 
become actual state losses. Therefore, the purpose of writing this article is to 
clarify the legal standing of which institution is authorized to determine state 
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losses. To minimize the occurrence of errors regarding the authority to 
determine state losses. 

This article aims to critically analyze and reaffirm the legal standing of 
institutions authorized to determine state financial losses within the Indonesian 
legal system. Such reaffirmation is important given the continuing differences in 
institutional practices regarding the use of state loss calculation results, which 
may lead to legal uncertainty and overlapping authority in the law enforcement 
process, particularly in corruption cases. The novelty of this research lies in its 
attempt to reformulate the limits of institutional authority in determining state 
financial losses through a normative analysis of the constitutional framework 
and the applicable laws and regulations. Accordingly, this study not only 
examines the practices that have developed in law enforcement but also 
provides stronger juridical arguments regarding institutional legitimacy in 
determining state financial losses, with the aim of strengthening legal certainty 
and preventing the abuse of authority in law enforcement practices. 

2. Research Methods 

This type of research is normative juridical research. The normative juridical 
approach examines the application and norms that govern positive law.25 The 
results of this study will be disclosed in the form of a detailed description. 
Descriptive research aims to provide a thorough description of a person, 
situation, or other phenomenon. The method used is qualitative. This method's 
research approach focuses on an in-depth understanding of a phenomenon 
through interpretation. Data is collected descriptively, prioritizing subjective 
perceptions and experiences.26 The results of the analysis are expressed orally 
in descriptive sentences, referring to the object of the observed research.27 
Qualitative analysis is used to answer questions related to determining state 
losses. 

3. Results And Discussion 

3.1 Corruption and State Financial Losses in Indonesia 

Economic growth, measured by the increase in output per capita, is the primary 
benchmark of a country's development success and a crucial indicator in 
analyzing economic conditions.28 In the era of a new civilization, as awareness 
of the rapid growth of human economic needs increases, many individuals are 
seeking practical ways to meet the high demands of the economy. Ultimately, 
the primary focus appears to be on enriching oneself by harnessing its power. 
Currently, corruption has become a global problem that Indonesia is also facing. 
This reflects the modern approach that some people use to achieve personal 
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gain.29 The issue of corruption in Indonesia remains a persistent topic of 
discussion among the public and the media, both at the local and national 
levels.30 In general, corruption can be interpreted as an act carried out to 
benefit oneself, others, or an institution, which indirectly causes financial losses 
to the state, region, or entity. This action is usually carried out by abusing the 
power or authority they have. Corruption is also considered a violation of the 
social and economic rights of the community. Therefore, corruption is no longer 
categorized as a general crime, but rather as a special crime.31 Corruption can 
occur at various levels, not only in the public and private sectors, but also 
within government, from the highest levels to individual officials.32 

In this case, a widespread awareness has been formed that corruption must be 
eradicated because of its highly detrimental impact. Corruption imposes a 
substantial burden on society, particularly on the most vulnerable members, 
including those with low incomes. In addition, corruption poses a significant risk 
to macroeconomic stability, threatens financial stability, and weakens security, 
law, and public order. Furthermore, corruption also undermines legitimacy and 
erodes people's trust in the State.33 Since the ratification of the 1945 
Constitution on August 18, 1945, the nation's founders have established a 
functional relationship between the House of Representatives and the BPK in 
terms of supervising the government. This indicates that all state financial 
receipts and expenditures must be closely monitored to ensure their use is 
efficient, effective, and accountable.34 In terms of its resolution, the Corruption 
Law (Corruption Law) combines the approach through criminal procedure and 
civil procedure in Indonesia's legislation policy to combat corruption. Essentially, 
the return of state financial losses plays a crucial role and cannot be 
overlooked.35 

In Indonesia, the controversy surrounding the use of private jets by Kaesang 
Pangarep, the youngest son of former President Joko Widodo, has sparked 
debates about gratuities and potential corruption. Although Kaesang is not a 
public official, the issue arose after he and his wife, Erina Gudono, reportedly 
used a Gulfstream G650 private jet for a trip to the United States. The 
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allegations of gratuities arose from social media posts showing the windows of 
the jet, which allegedly came from a private plane. The Corruption Eradication 
Commission (KPK) initially planned to request clarification from Kaesang, but 
later canceled this plan, instead focusing on examining public reports. Gibran 
Rakabuming Raka, Kaesang's brother and the elected Vice President, denied 
that there were gratuities and suggested that the public should immediately ask 
Kaesang. Corruption Eradication Commission Chairman Nawawi Pomolango also 
noted that, although Kaesang is not a public official, allegations of gratuities 
can still be investigated, given his family's government position. A report by the 
Indonesian Anti-Corruption Society (MAKI) highlights the use of private jets. It 
attributes it to a partnership between the Solo city government and a company 
signed by Gibran during his tenure as Mayor of Solo. This case highlights the 
complexity of the relationship between social status, power, and law in 
Indonesia, particularly in relation to alleged gratuities and potential conflicts of 
interest involving the use of luxury facilities.36  

The Indonesian people who are actively pursuing development require 
conditions that support the achievement of national development goals, namely 
the creation of a just and prosperous society based on Pancasila. To achieve 
this, Indonesia needs a law to regulate it.37 Regarding this law, Indonesia has 
adopted various regulations from the Netherlands based on the principle of 
concordance. This principle affirms that the law of colonial power also applies in 
its colonies. As for corruption, it has not been regulated by Dutch regulations.38 
Corruption in Indonesia is increasingly prevalent among the public, with state 
officials, civil servants, and the private sector often involved in acts of 
corruption.39  

Corruption is one of Indonesia's biggest challenges. This must be addressed 
immediately to achieve development progress and improve community welfare. 
Due to its profoundly detrimental impact on the nation, corruption is a serious 
crime.40 According to data from Indonesia Corruption Watch (ICW), in the first 
semester of 2022, there were 252 corruption cases involving 612 suspects, with 
potential state losses exceeding thirty-three trillion rupiah. This figure does not 
even account for the social costs associated with corruption, which are 
significantly greater.41  
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Corruption in Indonesia is often carried out systematically, intricately, and 
deliberately by state officials, making it a deep-rooted part of the bureaucratic 
system that is difficult to eradicate. These crimes are typically organized and 
involve methods that are challenging to uncover, presenting significant 
challenges for eradication. Corruption is also inherently linked to power, with 
perpetrators often abusing their authority for personal gain, thereby 
compromising the public interest. As a result, public funds that should have 
been used for the community's welfare were diverted. Furthermore, corruption 
has denied citizens their fundamental right to access adequate public services. 
According to the UN Human Rights Commission, corruption undermines trust in 
government institutions, hinders development, and weakens a country's legal 
system.42 Why is this associated with state officials? Because the President 
holds control over state financial management, he then delegates the authority 
to regional heads (Governors, regents, or mayors) to manage regional finances 
and assets that are part of state officials.43  In fact, professional, open, and 
responsible state financial management is fundamental to creating good state 
governance, as mandated by the Constitution.44 Literally, finance is a translation 
of the word "monetary," while the word "finance" refers to the act of providing 
financial support. On the other hand, state finance is often equated with the 
term public finance. In general, finance or financing is any activity related to 
money.45 

In Indonesia, some of the primary causes of high levels of corruption include 
weak law enforcement and supervision, low integrity and morality among 
certain officials, a culture of offering bribes to expedite services, inefficient 
bureaucracy, and low salaries for civil servants, which make them vulnerable to 
bribery.46 Discussing state losses involves not only corruption but also collusion 
and nepotism.47  

Collusion is a conspiracy or secret cooperation between two or more parties to 
achieve an unethical goal or harm others. In law and government, collusion 
often occurs when public officials collaborate with private entities in corrupt 
activities, such as bribery or the acceptance of gratuities, which have an 
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adverse impact on society and the state.48 Typically, collusion involves a covert 
act to obtain illegal benefits for an individual or group. In the realm of 
economics, collusion is frequently observed in oligopolistic markets, where large 
corporations collaborate to control prices and supply, ultimately harming 
consumers. Collusion is also part of the phenomenon of Corruption, Collusion, 
and Nepotism (KKN), which hinders economic growth and weakens public trust 
in the government. Preventing collusion involves increasing transparency, 
enhancing accountability, and strictly enforcing laws within the governance 
process.49 

Nepotism occurs when individuals in positions of authority bestow benefits or 
appointments on family members or close friends without objectively 
considering their qualifications or competencies. This practice is often contrary 
to the principles of justice and can harm society and the nation. The causes of 
nepotism include inadequate information, where leaders or authorities lack 
sufficient data on other candidates of higher quality, which leads them to prefer 
close associates to avoid making mistakes. Additionally, building trust plays a 
role, as officials may feel more comfortable working with individuals they know. 
Power dynamics also play a role, as influential individuals can appoint close 
associates to strengthen their position and influence. In some cultures, 
nepotism is seen as a habit and is accepted because of social norms that 
encourage promoting family members or friends. In addition, greed and low 
moral standards among officials can exacerbate this practice, prioritizing 
personal interests over the public welfare. Nepotism often results in conflicts of 
interest and disadvantages for more deserving individuals, making it a serious 
problem, especially within governments and public organizations.50 If corruption 
continues to run rampant and existing sanctions are not able to deter the 
perpetrators, it is necessary to consider the application of social sanctions so 
that the corruptors feel ashamed of their actions. In this context, law 
enforcement must prioritize benefits that do not cause unrest but provide 
tangible benefits to the community.51 

The development of calculating state losses in the context of anti-corruption 
efforts in Indonesia indicates an increasingly systematic and comprehensive 
approach to addressing this issue. The origin of the word corrupt.52 Corruption 
violates legal, moral, or social norms to gain personal or group advantage in 
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disadvantaged circumstances. The definition of corruption, according to 
Nurdjanaa, argues that it is a reprehensible act, involving fraud, bribery, and 
deviations from sacred norms, as well as violations of religious, legal, and moral 
principles.53 Laws related to anti-corruption efforts, especially Law No. 31 of 
1999 concerning the Eradication of Corruption Crimes (Corruption Law), which 
was later amended into Law No. 31 of 2001, have provided a strong legal 
foundation. This is further strengthened by Law No. 30 of 2002 concerning the 
Corruption Eradication Commission. Over time, the rules governing the 
application and interpretation of the law have evolved, resulting in more 
accurate and transparent methods for calculating state losses. Institutions such 
as the Audit Board (BPK) play a central role in conducting investigative audits 
and determining the exact amount of state losses.54 This is crucial to ensure 
that perpetrators of corruption can be prosecuted legally and the state's losses 
can be recovered. Despite significant progress, calculating state losses in 
corruption cases in Indonesia still faces several challenges. The complexity of 
corrupt methods, especially those involving money laundering, often 
complicates the calculation process. Additionally, the lack of accurate data and 
the limited availability of competent human resources in forensic accounting 
pose significant obstacles. The Corruption Eradication Law and its implementing 
regulations provide an adequate legal framework; however, their 
implementation on the ground still requires continuous improvement.  

3.2 Authority to Determine State Financial Losses 

The understanding of state losses in Indonesia remains significantly influenced 
by those in power. The concept of state losses does not yet have a strong legal 
theoretical basis, so its assessment depends more on the applicable laws and 
regulations. In practice, the interpretation of state losses remains a source of 
controversy, so judges' decisions are often based solely on personal views 
without a clear and firm theoretical basis for determining the amount of state 
losses.55 State losses occur when there is a shortage of pre-existing cash. In 
other words, the current state of money is less than it should be. If a dividend 
is not received, it is not considered a loss because there is no reduction in 
existing funds; instead, it only reduces the amount of income that the state 
would have received had it been received.56 

There is a relationship between corruption and the position held, as well as the 
losses incurred as a result of the action. The state is harmed, which refers to 
the reduction of money, state securities, and tangible goods, resulting from the 
appropriate amount for committing illegal acts, whether intentionally or 
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negligently. In the decision of the Constitutional Court No. 25/PUU/XIV/2016 
concerning the Review of the Corruption Law on Article 1 Paragraph (3) of the 
1945 Constitution of the Republic of Indonesia, before the Judicial Review in 
2016, corruption was a criminal act with formal elements as in the 2003 UN 
Convention on Anti-Corruption, which has been ratified. The deal does not 
specify the countries harmed, as the corruption factor is clearly stated. 
Corruption as a formal crime is no longer an appropriate designation. The 
Constitutional Court, in its decision No. 25/PUU-XIX/2016, made changes. Why? 
Given the changing social dynamics of society and shifting legal politics, it is 
already under judicial review, with a decision pending that could reject changes 
in the law, specifically the Constitutional Court decision Number 003/PUU-
IV/2006. In the material test, we can see that the formulation of Article 2 
Paragraph (1) and Article 3 of the Corruption Law has been declared revoked 
and invalid because the phrase, the Constitutional Court can state the word, 
does not provide legal certainty, according to the results of the material test on 
the Constitutional Court's decision Number 25/PUU/-XIV/2016. After the 
Constitutional Court Decision No. 25/PUU-XIV/2016, the word "can" was 
removed from the formulation of the article. This abolition changes the nature 
of the crime from what was a formal crime to a material crime. This means that 
to ensnare someone with this article, law enforcement is no longer sufficient to 
prove the existence of an abuse of authority; there must be objective evidence 
of state losses caused by the act. Therefore, a more in-depth investigation and 
a thorough investigation process are needed to prove the existence of state 
losses before determining the suspects.57 Law enforcement is required to 
calculate real state losses before designating someone as a suspect in a 
corruption case.58 

Based on the a quo decision, the evidence of the existence of an element of 
state financial loss shifted from potential losses to factual losses (actual losses), 
not unreal or concrete potential. It changed from a formal violation to a 
material criminal act before the Constitutional Court decided on the article. 
Formal violations have fulfilled these elements by complying with the 
formulation of the elements of the article that are transferred to material 
criminal acts, which means that Article 2, Paragraph (1), and Article 3 are 
considered to meet these elements. It is proven that, in addition to fulfilling the 
aspects of the article, it must also be proven that the state is harmed as a 
result of the act. Related to the decision quo becomes a factual loss, meaning 
that there is a state loss based on the calculation of the appointed institution 
(the Financial Audit Agency). In the case of abuse of authority, new acts can be 
considered as a criminal act of corruption if they have an impact on state losses 
(except bribery in the form of bribes, gratuities, or extortion), the perpetrators 
obtain illegal benefits, the community does not receive services, and the act is 
reprehensible. Therefore, if it is associated with Article 2, Paragraph (1), and 
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Article 3 of the Law on Corruption, the application of state financial losses is 
now more focused on the impact caused, not just on the act itself.59 In 
addition, the aspect of proving whether there is an element of State loss by the 
public prosecutor is an important issue that falls under the prosecutor's 
responsibility, as the proof will affect the judge's decision, especially regarding 
the payment of compensation as a form of recovery of state financial losses. 
According to the law, the payment of compensation must be charged to the 
defendant if the prosecutor succeeds in proving that a state loss has been 
caused by corruption.60 

In the case of abuse of authority, new actions can be considered corruption 
only if they harm the country or region. However, exceptions apply to 
corruption crimes such as bribery, gratuity, and extortion, where the 
perpetrators obtain unlawful profits. When addressing state losses, it is crucial 
to distinguish between losses resulting from management errors and those 
arising from fraud or abuse of authority by financial management officials. All of 
this aims to restore the country's lost or diminished wealth and increase the 
discipline and responsibility of the state's civil apparatus and financial 
managers. 

Legal experts, however, have differing views on the State's definition of danger, 
and synchronization of relevant legislation remains a challenge. Mahfud said 
there are 3 (three) steps to overcome these obstacles: unification of one 
container, Human Resource Development, and digitalization. Questioning the 
authority to determine state losses, there is a debate about the interpretation of 
who has the right to declare state losses. At least two (2) were discussed 
regarding the authority to declare the state loss-making, both the Financial 
Audit Agency (BPK) and the Financial and Development Supervisory Agency 
(BPKP).61 In practice, the calculation of state losses due to corruption crimes 
often involves the Financial Audit Agency (BPK) and the Financial and 
Development Supervisory Agency (BPKP). However, outside of these two 
institutions, calculations can also be done by other parties, such as public 
accountants. In fact, in several cases, the Prosecutor's Office and the Court 
have independently calculated state financial losses.62 The Financial Audit 
Agency is authorized to calculate and determine state losses based on Article 
10, paragraph (1), of the Law. The Financial Audit Agency has the right to 
exercise its constitutional authority to assess state finances. Meanwhile, Article 
3 of Presidential Regulation Number 192 of 2014 includes the Financial and 
Development Supervisory Agency. The development finance supervisory agency 
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is responsible for conducting audits and reviews related to state financial 
management. However, the authority remains with the Financial Audit Board to 
determine state losses.63 

The state, not the ministry, owns the financial and development supervisory 
agency. The institution is responsible for overseeing government activities 
related to finances and developments. The Development Financial Audit Agency 
is tasked with auditing, consulting, assisting, evaluating, combating corruption, 
and educating and training supervisors in accordance with applicable 
regulations. This is an issue that should be taken into consideration when 
developing government policies and implementing measures related to 
accountability. The results can also be used. In addition, the results of the 
supervision of the Financial and Development Supervisory Agency are also 
demanded by other government officials,64 Including provincial and district/city 
governments, to achieve and improve the performance of governance under 
them. 

In addition to these two institutions, public accounting firms are often used to 
calculate and declare primary state losses in the explanation of Article 32 
Paragraph (1) of the Criminal Law by making their own interpretation. On the 
contrary, even if they mention public accounting firms, they do not stand alone; 
they are public accounting firms registered with the Audit Board and are 
required to report to the Audit Board for development. It must be understood 
that the institution authorized to implement the law and obtain the 
constitutional mandate of Article 23 E of the 1945 Law, as the State Auditor, is 
the Financial Audit Agency. 

For example, in the case of Decision Number 112/PID. SUS-TPK/2022/PN.Mks 
briefly began with an alleged corruption crime committed by AY, as a party 
involved in financial management related to the rental of stalls in Pasar Butung, 
Makassar City. In his capacity, the defendant is suspected of having abused his 
authority by not depositing the entire proceeds of the rental of a kiosk owned 
by the local government into the official treasury, but using it for personal 
and/or other parties' interests. As a result of these acts, the state suffered 
significant financial losses, specifically Rp26,298,046,238 (twenty-six billion two 
hundred ninety-eight million four hundred and thirty-eight rupiah), as calculated 
by the Public Accountant, but not confirmed by the Financial Audit Agency. In 
the trial process at the Makassar District Court, the public prosecutor filed 
primary and subsidiary charges under the Corruption Crime Law. Although the 
primary indictment was not legally and conclusively proven, the court held that 
the defendant was found guilty in the subsidiary indictment for having 
committed an unlawful act that caused state loss. The defendant was 
sentenced to prison, fined, and required to pay compensation, with additional 
criminal penalties if these obligations were not met. Here, AY was convicted 
due to a Public Accountability report that was not authorized to determine state 
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losses; on the other hand, AY won a civil lawsuit because the primary key in 
this case was an agreement. This case highlights the weakness of the 
supervisory and transparent system in the process of determining state losses. 

Because, as we understand, the Public Accounting Firm is an institution 
appointed by the Financial Supervisory Agency of the Republic of Indonesia, 
based on the Law of the Financial Supervisory Agency number 15/2006 Article 6 
paragraphs (3 and 4). At the same time, technical inspections are conducted in 
accordance with Regulation No. 1 of 2020 issued by the Financial Supervisory 
Agency. There is a requirement that public accountants conduct state financial 
audits. It is stated that the public accounting firm appointed to calculate state 
losses must report the results of its work to the Financial Supervisory Agency, 
not declare itself. 

Article 10A of Law No. 15 of 2006 is based on how the Financial Supervisory 
Agency assesses the extent to which the state is harmed by willful negligence. 
A corroborating point is the content of the Constitutional Court's decision 
number 54/PUU-XVII/2019, which emphasizes that audits with a specific 
purpose (PPDT) remain the duties and authority of the Financial and 
Development Audit Agency or Public Accountants. This underscores the need 
for the Financial Audit Board to ensure that state finances are managed in a 
transparent, accountable, and corruption-free manner. This became a debate 
because it was considered that the interpretation was not accurate. The 
appointed public accounting firm can only calculate, but does not have the 
authority to declare the state to be in a state of loss. This means that the public 
accounting firm does not have the Legal Position/authority to calculate, 
determine, and declare state losses. Even in Law No. 15 of 2011 concerning 
Public Accountants, there is not a single article in which a public accounting firm 
has the right to declare state losses. From the above description, it is clear that 
only the BPK has the right to declare state losses. Financial and development 
supervisory bodies do not have the right, let alone Public Accountants. Even 
though public accountants hold CFE (Certified Fraud Examiner) certification at 
the international level or at least CFrA (Certified Forensic Auditor) certification 
from the Indonesian Forensic Auditors Association, they still cannot declare a 
state of loss. 

Government Regulation Number 60 of 2008 regulates internal control within the 
government and emphasizes the importance of transparency through the 
publication of audit results by Public Accountants. Another legal basis is the 
Decree of the Minister of Finance No. 423/KMK.06/2002 concerning guidelines 
for the implementation of state financial audits by public accountants. This 
Decree provides guidelines for public accountants in calculating state losses. 
This guideline regulates the obligations of Public Accounting Firms to submit 
reports to the Financial Audit Agency and publish them. However, this is often 
violated if the public accounting firm is not an institution/entity that can declare 
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losses suffered by the state. Indonesia's diverse legal system usually leads to 
conflicts between various legal regulations.65 

Public Accountants do not have the right to declare state losses as the decision 
of the Constitutional Court of the Republic of Indonesia number 54/PUU-
XVII/2019 concerning audits with specific purposes (PDTT) remains the 
authority of the Indonesian Financial Audit Board, based on Law No. 15 of 2006 
and Law No. 15 of 2004 concerning Audit of State Financial Responsibility 
Management, meaning that public accounting firms, not institutions/bodies of 
the Financial Audit Board regulated by both law. The difference in interpretation 
of who has the right to declare state losses should no longer become a polemic 
with the issuance of the Supreme Court Circular Letter (SEMA) number 4 of 
2016 which was strengthened by number 04/Bua.6/Hs/SP/XII/2016 dated 
December 9, 2016 Number 6 states that the authority to declare whether or not 
there is a state financial loss is the Financial Audit Agency, other institutions are 
not authorized. 

SEMA is an internal rule of the Supreme Court and serves as the primary 
function of the law enforcement judicial institution within its authority. In 
principle, SEMA is classified as a beleidsregel.66 Supreme Court Decision 
number 57/KMA/SK/IV/2016 explains that the circular letter is an urgent and 
essential directive in the state administrative court. Although SEMA has 
binding powers, its powers are not equivalent to those of other laws and 
regulations because they do not fall under the legislative order and are 
therefore referred to as pseudo-legislative. Typically, state agencies that 
implement SEMA guidelines are responsible for their implementation in legal 
practice and usually carry them out.67 Thus, the judiciary, including the 
Supreme Court, is subject to the Supreme Court, as well as SEMA. 

The determination of state financial losses, both potential and actual, is legally 
the exclusive authority of the Audit Board of the Republic of Indonesia (BPK-
RI). This is affirmed in Article 23E, paragraph (1) of the 1945 Constitution, 
which states that to examine the management and responsibility of state 
finances, an independent financial audit body was established, namely the 
BPK. Furthermore, Law No. 15 of 2006 concerning the BPK emphasizes that 
the BPK has the duty to provide an opinion if there is an indication of state or 
regional financial losses. Thus, only the results of audits and official reports 
from the BPK can be used as a valid legal basis to declare that state losses 
have occurred. Other institutions, such as the Financial and Development 
Supervisory Agency (BPKP) under the president, or Public Accountants, do not 
have the juridical authority to determine state losses. Their role is limited to 
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providing estimative calculations or professional opinions, rather than serving 
as formal evidence in criminal proceedings. It has been stated that the only 
institution that has the authority to determine the existence of state losses in 
cases of corruption is the BPK. Suppose this provision is ignored and another 
institution is tasked with deciding state losses. In that case, the legal process 
becomes formally flawed, potentially aborting the criminal element, and may 
even result in the defendant being released due to the non-fulfillment of the 
"detrimental to state finances" element. This inequality, if left unchecked, will 
create legal uncertainty, overlap of authority between state institutions, and 
undermine the principle of due process of law. Therefore, to maintain the 
integrity of the criminal justice system and ensure that the corruption 
eradication process runs according to the legal framework, the determination 
of state losses must be carried out by the BPK as a legitimate and 
constitutional institution. 

The findings of this study indicate that clarity regarding the constitutional 
authority of the Audit Board of Indonesia in determining state financial losses 
is essential to ensure legal certainty in the law enforcement process of 
corruption cases. If the determination of state losses continues to be 
conducted by other institutions outside their constitutional authority, such as 
the Financial and Development Supervisory Agency or public accountants, it 
may create difficulties in proving the element of “causing losses to state 
finances” before the court. This situation may trigger institutional disputes 
over authority, open space for debates regarding the validity of evidence, and 
potentially weaken the law enforcement process. Furthermore, these findings 
also have implications for judicial practice under the Supreme Court, which has 
thus far treated the Supreme Court Circular Letter (SEMA) as an internal 
guideline in adjudication. Although SEMA functions as an administrative and 
interpretative guideline for judges, its position as a form of pseudo-legislation 
cannot override constitutional provisions and statutory regulations that affirm 
the authority of the Audit Board of Indonesia. Therefore, this study 
emphasizes the practical need for harmonization between judicial practices, 
internal guidelines within judicial institutions, and the constitutional legal 
framework in order to avoid overlapping authority in determining state 
financial losses. Such harmonization is crucial to strengthening legal certainty, 
maintaining the integrity of the criminal justice system, and ensuring that anti-
corruption enforcement operates in accordance with the principles of due 
process of law. 

4. Conclusion 

In the context of law enforcement, the element of state losses is a crucial 
component that must be proven in corruption crimes, particularly in the 
application of Article 2, Paragraph 1, and Article 3 of the Corruption Law. To 
overcome the complexity of law enforcement in corruption cases and 
strengthen state financial governance, several strategic steps are necessary. 
First, the government and law enforcement agencies must be consistent in 
recognizing the BPK as the only legitimate institution to declare state losses, 
as stipulated in the 1945 Constitution and Law No. 15 of 2006. This is to 
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prevent conflicts of authority between institutions and maintain the legitimacy 
of the legal process. Second, it is necessary to revise and harmonize 
regulations to ensure that there are no gaps in multiple interpretations 
between institutions, particularly regarding the roles of BPK, BPKP, and Public 
Accountants in the process of calculating and determining state losses. Third, 
the government needs to develop competent human resources in the fields of 
forensic accounting and investigative auditing, as well as expand the use of 
digital technology to enhance transparency and efficiency in state financial 
supervision. Fourth, the implementation of an effective and accountable 
internal control system in every government agency must be carried out. The 
results of audits and oversight must also be publicly published to encourage 
public participation and prevent irregularities. Fifth, the public prosecutor and 
law enforcement officials must be more careful and adhere to formal and 
material legal principles in proving the elements of state losses, so that there 
is no violation of the principle of due process of law. Ultimately, it is crucial to 
promote legal and anti-corruption literacy within the community, thereby 
enhancing public awareness of the impact of corruption. Additionally, fostering 
a culture of integrity from an early age in the educational and bureaucratic 
environments is crucial. With these steps, it is hoped that the process of 
eradicating corruption can run effectively, in accordance with the 
Constitution's mandate and the values of Pancasila. 
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