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Abstract. Credit Take Over is the provision of credit facilities by banks/non-banks
with the aim of paying off the debtor's debt obligations at a particular bank
accompanied by taking over the collateral to serve as collateral for the provision
of credit facilities. In practice, loans that are guaranteed by collateral are often
carried out by take over. This study aims to determine the regulation of the role of
a Notary in interbank credit take over and to know and understand the
implementation of the role of a Notary in interbank credit take over. The type of
research used is to use empirical juridical methods with the nature of descriptive
analysis research. The implementation of this method is to collect data from
various literature and legal theory as well as about the role of a Notary in taking
over interbank credit. The results of the study show that, according to UUJN No. 2
of 2014 Article 1. Notaries in carrying out their duties and authorities must
comply with the regulations in UUJN or Government Regulations regarding
Notaries, and must obey and adhere to what is the Notary's code of ethics. The
role of a Notary in making authentic deeds, especially those related to authentic
Deeds of taking over credit, is an effort to provide legal certainty to the parties.
This is where the role of the Notary is in realizing the precautionary principle so
that problems do not occur in the future which can harm the parties to the deed,
as well as harm the Notary himself.

Keywords: Credit; Notary; Take Over.

1. Introduction

Banks have two main functions in their business activities, the first is the activity
of collecting funds from the public and the second function is the activity of
allocating funds. Activities to collect funds from the general public can take the

form of demand deposits, savings and time deposits, while fund allocation
activities are activities carried out by banks to channel funds back to the wider
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community through credit facilities, including the provision of credit for working
capital, investment and provision of consumption credit. (Kasmere, 2008)

Along with the diverse needs of society, the bank makes offers to customers who
have received fcredit facility from other banks, so that it is felt more profitable if
the credit facility is transferred to another bank. In banking, this event is better
known as the term credit take over.

Take OverCredit is the granting of a credit/loan facility by a financial institution
(bank/non-bank) with the aim of paying off the debtor's debt obligations at a
particular bank accompanied by taking over the collateral to serve as collateral
for the provision of the credit facility. (Salim, 2004)

The Take Over event in the Civil Code is also known as "subrogation" in article
1400. For credit guarantees, a deed is needed, an official who is authorized to
make authentic deeds, so here the Notary is also a PPAT. Because if the other
PPATSs will require examination and research from the start regarding the debtor,
creditor and the object of guaranteeing the land. This is less efficient and time
consuming. This is in accordance with the duties, functions and powers of a
notary as stipulated in Act No. 02 of 2014 amendment to Act No. 30 of 2004
concerning the Office of a Notary, based on Act No. 2 of 2014 regarding the
Position of a Notary in article 15 paragraph 1.

In the Take Over process that often occurs, where the debtor submits a loan
application to a new creditor with the aim of being used to pay off the remaining
debt to the old creditor and the remaining credit will be blocked until a
certificate in the name of the debtor can be issued and will be handed over to
the new creditor as collateral for the credit. When signing the Credit Agreement
between the Debtor and the New Creditor, the Notary/PPAT only holds a
photocopy of the certificate submitted as proof of collateral for the Debtor's
Land Rights, because the debtor still has debt/credit to the old creditor so that
the collateral cannot be issued by the old creditor .

In this case there are problems that can lead to legal consequences where the
Notary signs the deed of the financing contract and the deed of binding the
SKMHT guarantee before the roya letter is confirmed to be issued on the same
day, supposedly to ensure legal certainty, the Notary signs the financing/credit
contract and SKMHT, after issuance Roya letter and original guarantee certificate
which will be charged with the new Mortgage by the original creditor bank. In
the SKMHT deed and APHT deed, there are promises and if the Notary uses the
SKMHT before the date of the Roya letter is confirmed to be issued on the same
day, there will be a reimbursement of the Mortgage Right. Whereas in the Deed
of Encumbrance of Mortgage there are promises and provisions in the previous
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credit agreement, it is forbidden to transfer the collateral object before the
credit is paid off.

This is where the role of a notary/PPAT is needed in the Take Over transaction
process, namely playing a role in the guarantee binding process to guarantee
legal protection for both parties and third parties. The Deed of Take Over Credit
agreement was drawn up before a Notary/PPAT, so that the Deed is an authentic
deed that has perfect evidentiary power. This is intended by the parties to
provide more protection and legal certainty, because the Notary/PPAT in making
the deed is impartial and looks after the interests of the parties objectively. But
in this case the Notary/PPAT must be careful because every notary deed can be
used as a perfect means of proof, if there is a dispute between the parties, the
dispute does not rule out involving a notary.

2. Research Methods

This research uses approach method Sociological or empirical juridical descriptive
analysis is an approach that aims to describe a phenomenon that is currently
taking place and then studies of these facts are carried out with an analysis of
applicable legal theories. The implementation of this method is to collect data
from various literature and legal theory as well as interviews with Notaries in
Cirebon City about the role of Notaries in interbank credit take over.

3. Results and Discussion
3.1 Regulation of the Role of a Notary in Interbank Credit Take Over

According to the Notary Office Act No. 2 of 2014 Article 1, "Notary is a public
official authorized to make authentic deeds and other authorities as referred to
in the Notary Office Law".

Notaries as public officials, create a product called an authentic deed, which is
related to the provisions of civil law, especially in the law of evidence. According
to Article 15 of the UUIN, a notary who has broader authority than a PPAT is a
notary who has the authority to make authentic deeds regarding actions,
agreements and provisions required by laws and regulations and/or what is
desired by interested parties to be stated in an authentic deed, guaranteeing the
certainty of the date drawing up the deed, keeping the deed, providing grosse,
copies and excerpts of the deed, all of this as long as the making of the deed is
not also assigned or excluded to other officials or other people determined by
law. General Authority of a Notary Article 15 paragraph (1) UUJN confirms that
one of the authorities of a Notary,
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The notary also has authority that will be determined later, authority that will
appear and be determined based on statutory regulations. Notaries or PPATSs in
carrying out their duties and authorities must be in accordance with the laws and
regulations that govern them both in UUJN or Government Regulations regarding
PPATs themselves, and must obey and adhere to what is the Notary's code of
ethics both contained in regulations or ethical norms. (Ari Latif Pratama, 2013)

To guarantee legal certainty, order and protection, written evidence is needed
that is authentic regarding circumstances, events or legal actions carried out
through certain positions, and that a Notary is a certain position that carries out
a profession in providing legal services to the public. (Neni Sri Imaniyati, 2010)

A notarial deed made before or by a notary has formal evidence as well as
material evidence that can support the upholding of the prudential principle in
an agreement, one example of an agreement that must uphold the
precautionary principle is an agreement in bank lending such as the Deed of Take
Over Agreement. (Dimas Fakhrul Febrianto, 2012)

According to Gustav Radbruch there are two theories of legal certainty, namely
certainty due to law and certainty in or from law. Laws that succeed in
guaranteeing a lot of certainty in social relations are useful laws. Certainty
because the law provides two other legal tasks, namely guaranteeing justice and
the law must still be useful. law, based on a system that is logical and practical),
the law is made based on, rechtswerkelijkheid (actual legal conditions) and in the
law there are no terms that can be interpreted differently. (Mardani, 2017)

The role of a Notary/PPAT in making authentic deeds, especially those relating to
the making of Credit Deeds for the implementation of authentic take over credit,
is an effort to provide legal certainty to both parties in credit transactions.

Authentic deed as evidence that has perfect evidentiary power before the court,
must meet the formal requirements of the deed regarding the certainty of the
time of making the deed.

3.2 Implementation of the Role of a Notary in Interbank Credit Take Over

In the banking business world, take over is a term used in terms of a third party
giving credit to the debtor with the aim of paying off the debtor's debt to the
original creditor and providing new credit to the debtor so that the position of
this third party replaces the position of the initial creditor. The take over event in
the Civil Code is also known as "subrogation". In the Civil Code, Article 1400 and
Article 1401 regarding how subrogation occurs, namely it occurs because of
approval (directly) and occurs because of a law (indirectly). Take over occurs
because of the agreement. (Laurensius Arliman S, 2015)
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In general, the mechanism for transferring credit or taking over in banking is
starting from a credit application by the debtor, then submitting all complete
data and credit application requirements, followed by conducting a survey by the
Credit Officer (Bl checking, trade checking, debtor interview, guarantee
checking). ), if the requirements are met, then proceed with making a credit
proposal that will be submitted to the credit committee. If the proposal is
approved by the credit committee, then it is followed by signing the credit
agreement and binding collateral which must be attended by the bank, debtor
and partner. After binding the collateral, the debtor accompanied by marketing
goes to the initial creditor to make repayments with funds obtained from third
parties. When payment has been made, then it is obligatory to ask for a slip of
settlement sign as well as original proof of ownership of the collateral so that the
Mortgage can be encumbered by first carrying out roya (deleting the right) on
behalf of the initial creditor. At first glance, the credit take-over mechanism does
not appear to be a problem. However, according to the author, "the principle of
prudence" is really needed from a Notary in this take over process, because in
fact in this take over process there are things that can be a source of problems
where the authors observe these symptoms as three apprentices at one of the
Notary's offices in Cirebon city.

As a public official, a Notary must adhere to the principle of prudence, because
the responsibility of a Notary for the deeds he makes is for life. In making an
authentic deed, the notary must prioritize the precautionary principle, especially
the deed regarding the agreement, because the deed regarding the agreement
generally has legal consequences in the event of default (breaking the
agreement) by the parties. Deed as a product made by a Notary is a perfect
means of evidence in accordance with the principle of Presumtio Justea Causa
where for the sake of legal certainty, deeds made by or before officials must be
considered true and have binding legal force before being proven otherwise

The author sees the role of the Notary in the take over process, namely by
signing the deed of the financing agreement and the deed of binding the SKMHT
guarantee before the roya letter is confirmed to be issued on the same day,
supposedly to ensure legal certainty, the Notary signs the financing / credit and
SKMHT agreement, after the issuance of the roya letter and the original
guarantee certificate that will be charged with the new Mortgage by the original
creditor bank. In the SKMHT deed and APHT deed, there are promises and if the
Notary uses the SKMHT before the date of the Roya letter is confirmed to be
issued on the same day, there will be a reimbursement of the Mortgage Right.
Whereas in the Deed of Encumbrance of Mortgage there are promises and
provisions in the previous credit agreement, it is forbidden to transfer the
collateral object before the credit is paid off. The Roya letter is proof of the
payment of the debtor's debt to the creditor. If the Notary uses the SKMHT as a
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tool or means for take over without a Roya letter issued on the same day, it
means that the owner of the certificate/guarantor re-authorizes the next bank
that will take over the guarantee (to be called the Authorized Person). As a
result, the deed made by a Notary may have legal defects. (Liezty Sabrina Muladi
2023)

At the time of making the SKMHT and Deed of Encumbrance of Mortgage, there
must be confidence in the Notary or PPAT concerned that the Mortgage giver has
the authority to take legal action against the Mortgage object imposed, although
certainty regarding the possession of this authority is only required at the time of
granting the Mortgage it's registered. (Tan Thong Kie, 2000)

In fact, the Mortgage giver does not have the authority to authorize the
imposition of a new Mortgage Right, because in Article 11 paragraph (2) point g
of the Mortgage Act No. 4 of 1996, it is stated that in the Deed of Granting
Mortgage there are promises, among others, promises that the Mortgage giver
will not relinquish his rights to the Mortgage object without prior written
approval from the Mortgage Holder (in this case the bank), in which the written
evidence is in the form of proof of debt repayment and a roya letter. In terms of
authority, as one of the requirements for the validity of the agreement according
to Article 1320 of the Civil Code, the mortgagee is not yet legal to authorize the
imposition of a new mortgage without a letter of proof of settlement or a roya
letter from the mortgage holder, so that the validity of the deed made by a
notary may be questioned. (Salim, 2004)

This is where the role of the Notary in realizing the precautionary principle for
the protection and legal certainty of the parties involved in a deed is very
important, so that problems do not occur in the future which can harm one or
the parties in the deed, or harm the Notary himself. . Moreover, if one of the
parties to the deed has bad intentions. This is actually a dilemma for the Notary,
on the one hand as a Notary partner of the Bank, trust has been built between
the Bank and the Notary, on the other hand there is a feeling of concern that the
Notary will lose his client. Even so, a Notary as a Public Official may not, With
this theory of authority according to Max Weber, Authority is a legal action that
is regulated and given to a position based on the applicable laws and regulations
governing the position in question. The role of the notary in carrying out
interbank credit take over in making the deed is the authority given to the
Notary/PPAT as mandated by the laws and regulations article 15 paragraph (1) of
Act No. 2 of 2014 concerning the Position of Notary.

4. Conclusion

The role of a Notary/PPAT in making authentic deeds, especially those relating to
the making of Credit Deeds for the implementation of authentic take over credit,
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is an effort to provide legal certainty to both parties in credit transactions.
Authentic deed as evidence that has perfect evidentiary power before the court,
must meet the formal requirements of the deed regarding the certainty of the
time of making the deed. The role of the Notary in realizing the precautionary
principle for the protection and legal certainty of the parties involved in a deed is
very important, so that problems do not occur in the future which can harm one
or the parties in the deed, or harm the Notary himself.
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