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PREFACE

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.
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Law Due To Delay The Registration Under Fiduciary
Guarantee Pmk No 130 / Pmk.010 / 2012

Jaenudin Umar
Doctoral Program in Law, Faculty of Law

Sultan Agung Islamic University (Unissula) Semarang

jen_notaris@yahoo.co.id

ABSTRACT

The rapid economic growth in Indonesia is now coupled with the increasing needs of the community
in particular vehicle motor vehicle facilities. Currently, Indonesia has become an easy target motor
manufacturers to market their products, because Indonesia is one country that is consumptive and
consumers of motor vehicles world .. Not surprisingly, the rapidly growing financial institutions in
Indonesia. If in ancient times, people who want a motor vehicle must save first, then in this day and
age, people can get motor vehicles, especially motorcycles only Rp. 500,000 - 1,000,000 as Down
Payment (DP) or advance to get a motorcycle. The purpose of this study is conducted to determine
the legal consequences for the late registration of fiduciary based PMK No. 130/ PMK. 010/2012.
This study uses descriptive qualitative research. Recipients obligation for fiduciary, power or his
representative to notify the elimination of Fiduciary. The removal notice was not charged. In the
absence of the expected costs imposed fiduciary Receiver, power or his representative can perform
the removal notice Fiduciary voluntarily and without load. This will make it easier for the Ministry
of Justice and Human Rights to monitor the Fiduciary already expired or will expire term. In the
absence of the expected costs imposed fiduciary Receiver, power or his representative can perform
the removal notice Fiduciary voluntarily and without load. This will make it easier for the Ministry
of Justice and Human Rights to monitor the Fiduciary already expired or will expire term. In
the absence of the expected costs imposed fiduciary Receiver, power or his representative can
perform the removal notice Fiduciary voluntarily and without load. This will make it easier for the
Ministry of Justice and Human Rights to monitor the Fiduciary already expired or will expire term.

Keywords: Effects, Fiduciary.

Preliminary legal infrastructure capable mereguluasi all
the activities of financial institutions. The
1.1. Background government is expected to provide direction

and guidance to the public about the econo-
oday the emergence of finan- my, because it is the role of governments to
cial institutions have triggered afford the welfare of society.

the dynamics of the economy

of the community. But in fact the growth of
financial institutions are not supported by a

The emergence of financial institu-
tions capable of helping the economy of the
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community with the form of providing funds
or capital to the public. The emergence of the
practice of financing the consumer finance
systems caused by the following factors® :

1. The difficulty of the public to get ac-
cess to borrowing that is always tied
with angunan.

2. The payment system is applied is not
oriented to ease.

3. Have limited financial resources.

4. The number of moneylenders suffocat-
ing society.

The rapid economic growth in In-
donesia is now coupled with the increasing
needs of the community in particular vehicle
motor vehicle facility>®, Currently, Indonesia
has become an easy target motor manufactur-
ers to market their products, because Indo-
nesia is one country that is consumptive and
consumers of motor vehicles in the world.
Not surprisingly, the rapidly growing finan-
cial institutions in Indonesia. If in ancient
times, people who want a motor vehicle must
save first, then in this day and age, people can
get motor vehicles, especially motorcycles
only Rp. 500,000 - 1,000,000 as Down Pay-
ment (DP) or advance to get a motorcycle.

The emergence of massive finan-
cial institutions that led to them getting hot
competition in getting the consumer. Various
ways in which to get consumers to do such
as the provision of a low down payment, low
interest rates and the services more practical
and easy.

These financial institutions are not
too concerned with the practices conducted
because of the guarantee if customers do not
pay the mortgage default or agreed upon.

The agreement between the consum-

ers as debtors with financial institutions as
lenders produce accounts payable relation-
ship, which consumers can be regarded as
a debtor has an obligation to pay the loans
granted by the lender based on the terms
agreed upon by the parties called a credit
agreement™’, Of agreements that have been
implemented by the parties to produce an
agreement accessoir derivatives that are or
can be called fiduciary agreement from cred-
itors to debtors. This agreement was imple-
mented to provide assurance to the lender that
the loan agreements or credit will be paid if
the debtor defaults that with the execution of
the objects that become a fiduciary. Fiduciary
guarantee is an assurance that its control over
moving objects still controlled enumerated by
the debtor despite the transfer of ownership.

In the implementation of this fiducia-
ry agreement refers to Law No. 42 of 1999 on
the Fiduciary or UUJF. This UUJF set of pro-
visions to be agreed and fulfilled in perform-
ing the contract agreement with the fiduciary
security, including the clause that requires
collateral for creditors to register objects fidu-
sianya in fiduciary registration office, in this
case stipulated in Article 11 and 12 UUJF.

Understanding the fiduciary itself ac-
cording to Law No. 42 of 1999 is the right
collateral to the moving objects both tangible
and intangible and immovable in particular
building can not be burdened with security
rights as stipulated in Law No. 4 of 1996 on
Mortgage which remain in the control Giver
Fiduciary, as collateral for the repayment of
certain debt, which gives precedence to the
Receiver position Fiduciary against other
creditors.

With the regulations regarding fidu-
ciary law enforcement because this ensures
the object is the object of fiduciary involve
a notary to make a fiduciary agreement and

535 Anita Theresia Tjoeinat, 2014, the Debtor Against Legal Protection for Object Execution Without Fiduciary
Fiduciary Certificates By Leasing Companies, Faculty of Law, University of Surabaya. Surabaya. Calyptra: Surabaya

University Student Scientific Journal Vol.3 1, 2014.

536  http://www.medianotaris.com/segera_revisi_uu_jaminan_fidusia berital 80.html, accessed on August 23,2019

at 14:24

537 Munir Fuady. 2002 Law On Consumer Finance, Bandung, PT. Citra Aditya Bakti.
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registered with the Office of fiduciary regis-
tration. Fiduciary registration is carried out so
that the creditor has the right of precedence
(preferred) of other creditors in settlement of
receivables taking objects difidusiakan exe-
cution results if the debtor defaults.

Implementation of fiduciary besides
governed by UUIJF also regulated in the In-
donesian Minister of Finance under number
130 / PMK.010 / 2012 which is helpful for
financial institutions to bring about justice
and the rule of law with the exclusion of the
regulation as follows:

1. instructed the obligation to register in
the office pendaftara fiduciary fiducia-

ry.

2. Emphasizing the registration time peri-
od.

3. Mengaskan acts contrary to the object
the withdrawal of fiduciary law.

4. Set the sanction given to those who vio-
late the agreement expressly.

5. Providing a sense of legal certainty
because the registration implemented
fiduciary object, then if the debtor de-
faults will be pursued in ways that cor-
rect execution in accordance with Law
No. 42 of 1999.

In the execution of financing insti-
tutions have problems in implementing the
PMK regulations, some of the obstacles faced
by financial institutions are:

1. The Borrower will cover any costs noth-
ing to register a fiduciary.

2. Debtor finance institutions located in
remote villages would be difficult to
do signer before a Notary because of
its distance from the residence of the
debtor.

3. There are many other fiduciary offices
—that have not been touched settlement

outposts.

4. Costs incurred by the creditor to the
debtor affect the sales turnover of the
financial institutions.

Doubts about whether or not such
registration shall be strengthened with the
constraints of lack limitation period fiduciary
guarantee registration Fiduciary Registration
Office so that it will reduce the confidence of
financial institutions in particular lender be-
cause the nature of specialties and publicity
as well as preferent rights (droit de prefer-
ence)’*® or the right to be prioritized against
other creditors certainly have problems if the
debtor in default and potentially re fiduciary.

Financial institutions that violate the
obligations set by the Minister of Finance
Regulation imposed an administrative sanc-
tion which refer to Article 5 of PMK No.
130? PMK.010 /2012 include:

a. Warning;
b. Suspension of business; or
c. Revocation of business licenses.

The sanctions provided in the PMK
is administratively warning for 3 times in a
row that have a validity period of 60 calen-
dar days. If in the future financial institution
warning PMK obeyed the warning sanction
will be lifted. However, if the financial insti-
tution does not heed the warning, or meet in
the allotted time then the Finance Minister
will suspend the operations concerned.

The sanctions suspension of busi-
ness activity given in writing to Corporate
Finance, which is valid for a period of 30
(thirty) calendar days after the sanction letter
issued suspension of business activity. Like-
wise, the sanction of freezing of business, if
before the expiration of suspension of busi-
ness activity Financing Company has com-
plied with the Minister of Finance to revoke
the sanctions suspension of business activity

538 Sutan Remy Sjahdeini. 1993. Protection of freedom of contract and Balanced For Parties In Bank Credit
Agreement In Indonesia, Jakarta, the Indonesian Bankers Institute.
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and if until the expiration of the suspension
of business activity referred Financing Com-
pany does not also meet the provisions of the
Minister of Finance to revoke permit Financ-
ing the Company’s business is concerned.

1.2. Research methodology

This type of research is qualitative
research in the form of descriptive analy-
sis®®, The study produced data that is written
or spoken of sources observed®®, Stages de-
scriptions were examined: the protection of
financial institutions in the event of delay in
registration of fiduciary

2. Results and Discussion

Currently implementation fiduciary
registration is done online, but there are con-
cerns in the online system which will cause
new problems because the responsibility for
power fiduciary is now carried out by a no-
tary. The government as an executive no lon-
ger check or verify the security documents as
they had done before, but only register data
is only related to the fiduciary administration
and a certificate will be in print by a notary.

Time fiduciary registration pursuant
to Regulation No. 21 of 2015 effective within
30 days after the date the guarantee and the
associated maximum fidusianya Notary hon-
orarium that may be imposed on the fiduciary
warranty deed. when viewed from the per-
spective of bail, fiduciary guarantee is a guar-
antee that could be considered unique, unique
objects as a security is not in the control of
the insured. The recipient of the guarantee
trust the guarantee items remain at the mercy
of the guarantor, which means that goods can
be used by the owner. How this is done unuk
guarantee accommodate the needs of the
community. Frequent credible form related
fiduciary guarantee is the purchase of motor
vehicles / cars on credit. When the debtor has
done a financing agreement motorcycle / car,
the articles are used as collateral goods, but

the vehicle is still dominated by the debtor to
use the concept of leasing. On the other hand,
financial institutions holding papers and
proof of vehicle ownership bail, including the
form of fiduciary deed generated notaril and
fiduciary certificates issued by the fiducia-
ry registration office. Another uniqueness is
owned by the fiduciary can be seen from the
definition. “Fiduciary is the process of trans-
ferring ownership of goods or objects on the
basis of trust that is based on the provision
that transferred ownership rights objects that
are still in the control of the owner of the ob-
ject. The concept of fiduciary guarantee in the
Law on Fiduciary security adopts a transfer
of ownership.

The concept of transfer of ownership
rights in this UUJF confusing. Padalah Act
should have a fundamental principle. In it
appears a legal matter jurisdiction whether a
loan is a form of transitional wear fiduciary
owner’s rights or the transfer of goods. If di-
komparasikan lending concept has been em-
braced by our Penal Code system, it is men-
tioned that the guarantee is only intended for
debt repayment alone. For example, a trans-
action associated with the lien on Article 1154
of the Penal Code states that in the implemen-
tation of the pledge not to fulfill its obliga-
tions then the lender may not assign objects /
items digadainya was hers. Any process that
contrary to the agreement the provisions of
the agreement will be void. Indeed, it is not a
guarantee for the transfer of ownership rights,

Based on the above case an agreement
can not be called as a transfer of ownership or
property rights, although in the end the trans-
fer of property rights has a purpose for the set-
tlement, and surely there must be a process of
completion of the agreement. Lately a lot of
cases of deprivation of vehicles made by debt
collectors, and more paranya the debt collec-
tor is not viewed directly deprived conditions
where the vehicle is problematic. Is this the
way as intended by the law? They (the debt
collector) felt a strong position because it fits

539 Saifuddin Azwar. 1999, Methods. Yogyakarta, Reader Learning.
540 Lexy. J. Moleong. 2006. Qualitative Research Methods. Bandung, Teen Rosda.
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the concept of property rights guarantees had
been transferred to the creditor.

Definition of transfer according to
KBBI is a process, method and / or deed,
transfer, move. The definition of the word
transition / transfer here is not related to the
removal or change of ownership, but simply
to delivery of goods / items in a general sense.

Implementation of collateral usually
submitted of course is the goods / object is
not a right of ownership, since the ownership
rights exist on the owner, so the question is
not really a fiduciary transfer of ownership,
but the delivery of goods in trust to be used as
collateral of the transaction.

The fiduciary guarantee will entitle
the recipient to execute the object fiduciary fi-
duciary in case the debtor defaults. Therefore,
in order to have a clear legal effect, guarantee
that using fiduciary must take place with an
authentic deed. Formal terms the authentic
act that is the differentiator / unique. Without
the certificate, it can be called a fiduciary,

Currently the registration of fiducia-
ry already be registered to use online media
within 30 days after the deed was signed.
This provision, in principle, be done in order
to create legal certainty. Numun a lot of cases
in the field fiduciary often never registered by
the notary resulting from the fiduciary inter-
ests of the recipient, a guarantee that has not
been registered certainly do not give rise to
the right to precedence. With the term of this
registration, conflict with the fiduciary fidu-
ciary who have not registered for various rea-
sons. Do fiduciary (Fiduciary its certificate)
could still be registered and how the solution?
The new procedure also does not provide the
right solution, while the notary must be able
to provide legal certainty. PP Fiduciary also
did not mention that if the date of registration
is exceeded (expired), the Deed of Fiduciary
it by law be invalidated. On the one hand, the
fiduciary can not be registered, on the other
hand fiduciary deed has been made and are
still valid for the parties. Are the parties must

sign the deed of guarantee back, no explana-
tion. In practice, then made a unilateral state-
ment on the receiver as the authorized fidu-
ciary fiduciary registration.

Imposition of fiduciary guarantee
agreement was preceded by a promise that
will contain the provided collateral as a means
of repayment on certain debt obligations con-
tained in the deed of fiduciary. Fiduciary war-
ranty deed is made by notarial deed, this is
in accordance with that specified in Article 5
(1) of the Act Fiduciary, that; loading objects
with fiduciary created by notarial deed in In-
donesian and is a fiduciary warranty deed. In
the fiduciary warranty deed other than speci-
fied day and date, is also included regarding
the time (hours) of the deed.

Under the terms of Article 13 of Law
Fiduciary Fiduciary regarding registration,
registration request made by the Recipient Fi-
duciary, power, or his representative, accom-
panied by a registration statement Fiduciary.
In this case the recipient of fiduciary may
authorize the notary to register Fiduciary in
Fiduciary Registration Office. By giving such
power, timbulah legal relationship between
the creditor as the recipient of fiduciary with
the notary as the party who is authorized by
the Recipient Fiduciary Fiduciary for regis-
tration.

Actually there is no provision in the
Act Fiduciary who said that the fiduciary who
is not registered is not valid. It’s just to en-
force the provisions contained in Law Fidu-
ciary, then the requirements must be fulfilled
fiduciary object was registered.

Fiduciary not registered, can not en-
joy the benefits of the provisions contained
in Article 37 paragraph (3) of Law Fiducia-
ry Warranty. Article 37 states if within sixty
days since the establishment of the Registry
Office fiduciary, fiduciary guarantee that is
not registered is not entitled precedence (pre-
ferred) both within and outside of bankruptcy
or liquidation.
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3. Conclusion

The new arrangement contained in
these Regulations, among others:

a. Recipients obligation for fiduciary,
power or his representative to notify the
elimination of Fiduciary. The removal
notice was not charged. In the absence
of the expected costs imposed fiduciary
Receiver, power or his representative
can perform the removal notice Fidu-
ciary voluntarily and without load. This
will make it easier for the Ministry of
Justice and Human Rights to monitor
the Fiduciary already expired or will
expire term.

b. The cost of a deed Fiduciary deter-
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