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PREFACE

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.
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Criminal Code Draft Law And Development In Indonesia

Nany Pujianti Suwigjo

Abstrac

The actual draft of the Criminal Code has not yet been ratified Because there are obstacles in the
discussion of the Criminal Code Bill. Besides that, there is still a polemic in the Criminal Code Bill
in the community. Not all of the people Agreed on the draft Criminal Code. Therefore, until now the
Penal Code Bill can not yet be passed. Even though the Criminal Code Bill actually has to replace the
Criminal Code now. That is Because The Criminal Code now is not in accordance with the state of
society andthe Indonesian state. Ratification of the Criminal Code Bill is the best way for criminal law
to be appliedin Indonesia in accordance with the conditions of the Indonesian people and the state. In

addition, the Criminal Code Bill IS ALSO A criminal law made by the Indonesian people. moreover,

Keyword : Draft Penal Code, Law, Indonesia, Development

A PRELIMINARY

rechtstaat. As the law states it is

legal to be commander in all the
ordinances of life of the state. The law must
be upheld and enforced by all components of
the state. By law, fairness in society could be
created by law to deliver justice if enforced
properly. But in reality the law is still con-
sidered not yet provide justice for all people.
The condition is actually a sign of problems
related to the existing law in Indonesia. Not
only is there the possibility of an error of law
but law enforcement is still not fit so often
lead to injustice for the people.

l ndonesia is a country of law or

If the state laws that apply in Indo-
nesia still causing injustice of course it is a
natural thing. Because not all of the existing
law in Indonesia was made by the Indone-
sian state. Book of the Criminal Justice Act
or the Criminal Code is one of the laws or
rules of law which is a relic of the invaders.
The Criminal Code that is used today is not
a law or rule of law made by the Indonesian
state. The consequences of the rules of law

yyang not made by the Indonesian state, it
will cause the rules of law that made it in-
compatible with the values that exist in the
country of Indonesia.

The Criminal Code made by the in-
vaders of the Penal Code has made the val-
ues embraced by the invaders. It is certainly
not in accordance with the values espoused
by the Indonesian state. Given each country
has its own values. In addition, the Criminal
Code that is now hundreds of years old. Such
conditions are not necessarily relevant to the
times. Law or rules of law which is hundreds
of years old is no longer necessarily corre-
spond with the development of the current
era. Therefore, based on these considerations
it is necessary to revise the Criminal Code.
Even when it needs to be made a new law on
the draft Criminal Code or the Criminal Code
(Sikumbang, 2013).

This means that need to be made a
new law on the Penal Code. Until now has
existed Bill Book Criminal Justice Act or the
Criminal Code draft. But until now not been
approved Criminal Code draft. Still there are
things that need to be addressed so as to make
the Criminal Code bill can not be passed. The
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bill passed the Criminal Code, which has not
in fact give the impression that the develop-
ment of law in Indonesia is still not running
fast. It can be seen from the Criminal Code
has not legalization bill. Though the Crimi-
nal Code that is used today is not sesaui and
require new laws. But it is precisely the new
law did not appear. One of the construction of
the law is teradinya perganian changes to the
law or the law. Law that is not in accordance
with the changing times is replaced with the
law in accordance with the changing times.

Conditions have not legalization bill
related to the Criminal Code would have to
be resolved quickly. This is so that the devel-
opment of law in Indonesia can be run quick-
ly. Legalization of the Criminal Code can be
considered as one part of accelerating the de-
velopment of law in Indonesia. Ratification
of the Criminal Code draft will obviously
have consequences advent of the new law, es-
pecially criminal law. In addition, the legal-
ization of the Criminal Code can also make
replacement of the Penal Code which is now
used as the Penal Code which is now used is
no longer relevant with the changing times.
Therefore the Criminal Code draft to be early
to the commencement of the development of
law in Indonesia.

B.FORMULATION OF THE
PROBLEM

What is the cause of the Criminal Code
bill has not passed?

How Criminal Code draft in realizing
the development of the law?

C.DISCUSSION

Causes of Criminal Code draft has not
Ratified

Penal Code legalization bill has not
up to now certainly due to various problems.
There are many actual cause of the Criminal

Code bill yet to be passed. Bambang Soesatyo
as Chairman of the House of Representatives
of the Republic of Indonesia stated that the
Criminal Code is not legalization bill because
the House of Representatives of the Repub-
lic of Indonesia having some problems. Such
constraints occur when doing completion.
Bambang Soesatyo also stated that the House
of Representatives of the Republic of Indone-
sia needs to hear back on the growing aspi-
rations of the community related to the draft
Criminal Code. Even these aspirations also
come from institutions such as the Corruption
Eradication Commission (Fauzan, 2018).

These constraints actually should
soon be resolved so that the bill can be passed
Penal Code. The acceleration actually experi-
enced problems. In addition to the previously
mentioned obstacles sesuangguhnya there is
also another constraint that is associated with
the rejection of the draft Penal Code. The
Corruption Eradication Commission is one of
the institutions that reject the bill of the Crim-
inal Code. Rejection conducted by the KPK
because the bill passed the Penal Code would
be potentially harmful to the eradication of
corruption. Therefore, the Corruption Eradi-
cation Commission rejection Criminal Code
draft along with the reasons (Aji, 2018).

There are ten reasons Corruption
Eradication Commission to the rejection of
the bill of the Criminal Code. The reasons in
question is’

1. The objections of the Corruption Eradi-
cation Commission korusi their offense
in the Draft Bill.

2. The potential occurrence of misuse of
the rules by doing bookkeeping in the
Draft Bill.

3. Corruption is an extraordinary crime
that should be regulated in a separate
Act

4. Settings diaturdalam corruption that
separate legislation can not necessari-
ly enter into the substance contained in
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the draft Criminal Code.

5. Laws governing corruption is more
comprehensive than the Criminal Code
draft in the regulations related to cor-
ruption.

6. Corruption in Indonesia settings can
not be equated with corruption regu-
lation in other countries because each
country has different circumstances.

7. The bill has passed the Criminal Code
if it will be difficult to change. It is cer-
tainly not relevant to the crime of cor-
ruption that is fast growing and requires
treatment and legal arrangements
quickly.

8. Establishment of corruption in various
countries have started much so that cor-
ruption emmang be addressed specifi-
cally.

9. Settings corruption in the Draft Bill can
be expressed as inconsistent form in the
eradication of corruption in Indonesia.

10. Does the setting of corruption in the
Draft Bill has been through studies
maang so that corruption is indispens-
able for inclusion in the Draft Bill (Aji,
2018).

Ten reasons submitted by the Cor-
ruption Eradication Commission in proving
that the Criminal Code draft has not been
fully accepted by all parties. The condition
is so very reasonable that until now has not
been legalized Criminal Code draft. The bill
of the Criminal Code in addition to resistance
from the Corruption Eradication Commission
in also received objections from other parties
1. National Alliance for Reform of the Code
of Penal reject legalization bill untu Crimi-
nal Code. National Alliance for Reform of the
Code of Criminal Penal Code states that the
bill to be passed still have the values and colo-
nialism. There are seven reasons the National
Alliance of Reform the Code of Penal reject
legalization of the Criminal Code (Tempo.co,

2018).
Seven reasons for refusal are:

1. The bill passed the Penal Code would
still be pressing ssehingga potential for
the occurrence of criminalization. The
condition is even considered more ber-
baya compared with the Criminal Code
which are now applied.

2. Alignments draft Penal Code to protect
women and children are still lacking

3. There are chapters that are considered
to make the government work ham-
pered

4. There is the potential of the draft Penal
Code to eliminate the element of de-
mocracy

5. The existence of clauses not expressly
role in the Criminal Code and the bill
will rise to polemics in law enforce-
ment

6. Inter-agency coordination can be im-
paired if the bill passed the Criminal
Code. This is because there is the po-
tential to undermine independent insti-
tutions.

7. Discussion draft of the Criminal Code
are considered not involve all compo-
nents of the nation, giving rise to po-
lemics in the community (Tempo.co,
2018).

The aslasan reasons at least be able
to describe that discussion and ratification of
the Bill of the Criminal Code actually still a
lot of polemics. Thus it is normal that until
now has not been legalized Criminal Code
draft. But over time the Criminal Code draft
should be legalized so that the state of Indo-
nesia has a new law as a legal development in
Indonesia.

Realize Criminal Code draft Construc-
tion Law
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As was explained earlier that the
ratification of the Bill of the Criminal Code
is part of the development of law, especially
the law in Indonesia. It is due to the legaliza-
tion of the Criminal Code, there will be a new
law in criminal law. The new law will have
an impact on the legal system especially the
criminal justice system. If during the crimi-
nal justice system that is used by using the
current Penal Code. After the bill passed the
Criminal Code of the criminal justice system
will change and become new. No atinya per-
lembangan development and related sciences
criminal law are included in the new penal
system.

Therefore the ratification of the Bill
of the Criminal Code is an obligation to be
implemented as one part of the development
of law in Indonesia. If the Draft Bill imme-
diately disahan the criminal law that is used
today is a criminal law that has created hun-
dreds of years ago. In fact, as pointed out that
criminal law in the form of the Criminal Code
is not in accordance with the present state of
society and the era in Indonesia. Therefore the
ratification of the Bill of the Criminal Code
be a way to enable the development of law
in Indonesia, particularly the development of
criminal law in Indonesia.

Please also note that the Criminal
Code draft more complete than the current
Penal Code. Diatsur criminal offenses in the
Criminal Code is not much that is set in the
Draft Bill. Although in the discussion draft of
the Criminal Code to get polemic in society.
But it is reasonable as part of their discus-
sions just like the discussion of the draft Law
in general.

D.CLOSING

Penal Code legalization bill has not
actually because there are obstacles in the
discussion draft of the Criminal Code. In
addition there is still a draft penal code also
debated in the community. Society is not all
agree on the bill related to the Criminal Code.
Therefore, until now the bill of the Criminal
Code can not be ratified. Though Criminal
Code draft is already must replace the cur-
rent Penal Code. That is because the Criminal
Code is not in accordance with the present
state of society and the country of Indonesia.
Legalization of the Criminal Code is the best
way for the criminal law applied in Indone-
sia in accordance with the state of society and
the country of Indonesia. In addition to the
Criminal Code draft also the criminal law that
is made by the Indonesian nation. Moreover,
the bill can be said to follow the development
of the Criminal Code because dibuaat to be
growing even to this day there is still a dis-
cussion.

If the bill passed the Indonesian Pe-
nal Code has authorized a new criminal law.
Changes in criminal law will only happen af-
ter the bill passed the Criminal Code. Kon-
sekunsi the most fundamental is the law of de-
velopment. As was explained earlier that the
ratification of the Bill of the Criminal Code
which makes Indonesia has the balls criminal
law as well as part of the development of law
in Indonesia, particularly the development of
criminal law in Indonesia.
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