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  First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy,	and	mercy,	so	we	can	finish	this	conference	proceeding	without	any	obstacles.	Praise
and	salutation	upon	our	prophet	Muhammad	saw	the	last	messenger,	the	best	figure	of	this
universe; the person who was able to save us from Jahiliyah era.

  We would like to extend our thanks to the invited speakers: Prof. Henning Glaser

from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,

HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian

University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
  This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information

and	studies	done	by	academician	and	practitioner	in	the	concerned	field	to	be	discussed	as

guidelines to exchange and talk about views on the most important recent on Legal

Construction and Development focusing on The Role of Indigenous and Global Community

in Constructing National Law happens in both developed and developing countries and its

role in shaping a good future, and to discuss the challenges and practical aspects in integrating

competition law enforcement and guidelines to develop legal state in accordance with the

diversity	of	all	countries	around	the	world.	We	hope	this	conference	brings	benefit	for	both

participants and our faculty.

	 We	 are	 pleased	 to	 have	 your	 critique,	 suggestion	 and	 correction	 in	 order	 to	make	 us

better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.

PREFACE
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Abstract

The controversy about Interfaith Marriages continues throughout the history of marital law 
in Indonesian politics. Even today, Interfaith Marriages have not been Cleary and decisively 
regulated in Indonesian positive law, especially in Law Number 1 of 1974 concerning Marriage 
(UUP) the which is a Codification of the national marriage law that is applied in Indonesia. 
Such conditions of legal regulation, have given rise to a variety of legal and jurisprudential 
Interpretations of interfaith marriage laws, both of the which are granted, and Reviews those 
that reject the applications for Interfaith Marriages. Various research results show that Interfaith 
Marriages continue to occur in Indonesia by Exploiting legal loopholes and the diversity of 
Interpretations of the legal requirements of marriage According to religious law as stipulated 
in article 2 paragraph (1) UUP. This article will deliver an interpretation on interfaith 
marriage laws for over the years and the direction of a reconstructive legal policy in Indonesia.

Keywords: Policy, Marriage, Religion Different Marriage.

A. preliminary

Indonesia is one country that has 
a pluralistic society with diverse 
ethnic, language, culture, religion 

and	belief.	The	claims	are	clearly	reflected	in	
the motto of Indonesia, namely Unity, which 
means different, but still one. In conditions 
such diversity, social interaction among 
groups of different communities occur inten-
sively in the frame of Unity in Diversity. Nat-
urally, the relationship between them run Di-
alogic and even integrative, thus giving birth 
to the strong relationships and fused. The 
pattern	of	strong	and	unified	relationship	be-

tween them, sometimes encountered nothing 
beyond state regulations, and even religious 
doctrines. Interfaith marriage is a form of hu-
man relationship patterns that it can not be 
limited by state regulations and any religious 
doctrine. Therefore, although the doctrine of 
religion and state regulations tend prohibits 
interfaith marriage, but throughout the histo-
ry of human relations in Indonesia, interfaith 
marriage continue to occur from time to time. 
And until now, the interfaith marriage law 
setting	has	not	been	set	clearly	and	firmly	in	
Act No. 1 of 1974 About Marriage (UUP) ap-
plicable in Indonesia.
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B. Discussion

Discussing back on interfaith mar-
riage, there are at least three problems that 
need to be studied, namely: First, the prob-
lem of theology. In this matter, the important 
question	that	can	be	asked	is	what	commen-
taries	“official”	of	 the	sacred	texts	of	all	 re-
ligions with regard to the others? Are there 
any interpretation that is outside commentary 
“official”	 (plurality	 interpretation)?	 How	 is	
the internal struggle going on in the religion 
associated	with	the	interpretation	of	“official”	
and	 “unofficial”	 was	 about	 interfaith	 mar-
riage?	This	important	question	asked	because	
in every religion there will be power struggles 
related in an effort to formulate what is called 
the	interpretation	“official”	of	the	religion	of	
“the	others”,	including	the	issue	of	interfaith	
marriage. The power struggle involving dif-
ferent groups of theologians and religious bu-
reaucracy using a variety of arenas and contin-
ues throughout history across time and space. 
The end result of this power struggle is the 
presence of a dominant discourse of religious 
thought which is considered as the interpreta-
tion	“official”	of	the	sacred	texts	of	the	reli-
gion of how it should respond to the other. The 
dominant discourse of religious thought is of-
ten placed as an absolute truth claims (truth 
claims)	 were	 subsequently	 formulated	 into	
a religious doctrine that can not be shaken.

By using this kind of perspective, we 
can read the attitude of accepting or rejecting 
the others were done by most people of all 
faiths, is a derivative of theological beliefs 
drawn from the discourse of the dominant 
ideas of sacred religious texts. For exam-
ple, when the interpretation is the dominant 
interpretation which says “there is no truth 
outside	 of	 religion”	 then	 this	 interpretation	
into	 a	 base	 justification	 to	 put	 religion	 out	
of religion not as a religion, or have a lower 
position	or	even	religion	“false”	,	Dominant	
commentary is usually constructed through 
rigid and textual interpretation, so that the 
reading of scripture will merely follow what 
is written in the text of religious scriptures. 

Thus, it is not strange then, interfaith mar-
riage becomes a be avoided and forbidden. 
Instead, the dominant interpretation behind it, 
it will always appear different interpretation, 
interpretation that is more pluralistic, to see 
interfaith marriage as something that allows 
it to do. The reference both derived from re-
ligious texts, but more loosely interpreted in 
accordance with the historical social context 
that is part and base emergence of religious 
holy texts that appear or social context faced 
today. Expressly difference between us and 
them dilumerkan with a new interpretation 
that put them (the others) as a part of us. to 
see interfaith marriage as something that al-
lows it to do. The reference both derived from 
religious texts, but more loosely interpreted 
in accordance with the historical social con-
text that is part and base emergence of reli-
gious holy texts that appear or social context 
faced today. Expressly difference between us 
and them dilumerkan with a new interpreta-
tion that put them (the others) as a part of us. 
to see interfaith marriage as something that 
allows it to do. The reference both derived 
from religious texts, but more loosely inter-
preted in accordance with the historical social 
context that is part and base emergence of re-
ligious holy texts that appear or social context 
faced today. Expressly difference between us 
and them dilumerkan with a new interpreta-
tion that put them (the others) as a part of us.

The second is the problem of the so-
ciology of religion. In this context, we will 
talk about religion as a set of people (commu-
nities) that build, maintain and strengthen the 
community with the neighbor’s imagination. 
As an imagined community, even among fel-
low believers may not know each other, have 
never met face to face with most of the oth-
ers, but in every mind proselytes always woke 
shadow of their togetherness. Imagination as 
a community together, always maintained a 
variety of ways: from building rites joint that 
allows a meeting of fellow believers, to for-
mulate a common identity that can distinguish 
with the other, or even develop an instrument to 
build and strengthen the solidity of the group.
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 Of course in an effort to build com-
munity with the imagination as this, the re-
ligious community has always placed as a 
solid and homogeneous community. Solid 
meaning that every religious community 
considers itself a united, strong and notun-
shaken. Faith communities also considered 
in itself homogeneous, single and be indiffer-
ent	 to	 inequalities	 and	 differences	 that	may	
exist in these communities. In addition, in 
the imaginary community, every religious 
assume their number is always constant and 
even growing. It has become something that 
is plural, each religion proudly displays the 
statistical growth of their community, or to be 
“angry	 and	 disappointed”	when	 reading	 the	
declining number of followers of religion.

 In the current perspective it is a threat 
to the solidity and homogeneity was always 
seen coming from outside the community; 
mainly from different religious communities. 
In other words, other religious communities 
is seen not as enemies but as fellow-compet-
itors are ready to threaten from all directions. 
The existence of perspectiveThis makes in-
terfaith marriage is placed as a threat that 
could destabilize the existence of a religion. 
Why is that? Because in this perspective, 
marriage is an instrument that allows the 
displacement (conversion) religion. So, to 
say the fear factor in the threat of religious 
conversion is a source of all mind their inter-
faith marriage. Furthermore, the issue of re-
ligious conversion often become politicized 
by the dominant groups in every religion, 
and	 finally	 come	 up	 as	 a	 warning	 “beware	
of	religious	proselytizing	through	marriage”.

 Finally, perkawinan different reli-
gions, not just touch theological issues in 
each religion, but rather concerns the political 
struggles between various religious identity. 
When it appeared the view that other religions 
are a threat, then every religion will try desper-
ately to keep the group feeling and solidarity 
in the group through various means including 
the banning of political applying for inter-
faith marriage. Up here we can come to the 

conclusion that diversity is sometimes more 
emphasis	on	efforts	to	“close	ranks”,	in	which	
the plurality of being seen as a weakness. 
Pokonya, ready if the enemy came to attack.

 Thirdly, problems related to some-
thing that we often refer to as the political 
relationship of state and religion. Inside there 
are two modes are possible: the political reli-
gions of the state and state policy on religion. 
In the history of nation-states have found 
various modes of each religious community, 
both political and non-political to have great-
er access to State resources. Strategies that do 
exist three forms: First, the struggle for the 
religion	he	follows	the	official	religion	of	the	
country. So that the entire country is a rep-
resentation of the religious orders. Second, 
pushing	various	state	policies	that	reflect	their	
religious identity, as well as putting as many 
people from religious groups as a strategic 
policy makers and government bureaucracy.

 Instead, negarapun have modus for 
the religions. In the authoritarian political 
system, from the era of the Old Order to the 
New Order, the state tends to use religion as 
an instrument of threat, the seeds of radical-
ization	 and	 social	 conflicts,	 so	 that	 religion	
needs	to	be	“governed	and	regulated”	in	or-
der not to endanger the existence of repres-
sive regimes. There are several ways of au-
thoritarian	regimes	in	the	“manage”	religion,	
namely: First, political prioritize accommo-
dating to the majority religious group and dis-
criminate against religious minorities. Thus, 
in the face of diversity in religious beliefs, 
the state more in favor of religious commu-
nities than minority religious groups. From 
this	came	 the	 religions	officially	 recognized	
by the state. Second, in the face of religious 
minority groups (non-dominant), countries 
use preventive and repressive politics. Where 
the state has the authority to determine the 
religious communities are considered devi-
ant	 and	 subsequent	 actions	 such	 as	 banning	
the criminalization of religious activities of 
groups considered deviant and disband the 
organization. Third, do politics koorperatif 



182 

The 5th International Conference and Call for Paper Faculty of Law 2019
Sultan Agung Islamic University

Legal Reconstruction in Indonesia Based on Human Right

against	religious	groups	officially	recognized	
by the state, so the state can exercise control 
over religious communities. Fourth, promote 
political harmony, so that the state justify 
when	 it	 intervened	 in	 the	 “areas”	 religious	
communities for disturbing public order and 
disrupting national unity. Where the state 
has the authority to determine the religious 
communities are considered deviant and sub-
sequent	 actions	 such	 as	 banning	 the	 crimi-
nalization of religious activities of groups 
considered deviant and disband the organi-
zation. Third, do politics koorperatif against 
religious	groups	officially	recognized	by	the	
state, so the state can exercise control over 
religious communities. Fourth, promote po-
litical harmony, so that the state justify when 
it	intervened	in	the	“areas”	religious	commu-
nities for disturbing public order and disrupt-
ing national unity. Where the state has the 
authority to determine the religious commu-
nities	are	considered	deviant	and	subsequent	
actions such as banning the criminalization of 
religious activities of groups considered de-
viant and disband the organization. Third, do 
politics koorperatif against religious groups 
officially	recognized	by	the	state,	so	the	state	
can exercise control over religious commu-
nities. Fourth, promote political harmony, so 
that the state justify when it intervened in the 
“areas”	religious	communities	for	disturbing	
public order and disrupting national unity. do 
politics koorperatif against religious groups 
officially	recognized	by	the	state,	so	the	state	
can exercise control over religious commu-
nities. Fourth, promote political harmony, so 
that the state justify when it intervened in the 
“areas”	religious	communities	for	disturbing	
public order and disrupting national unity. do 
politics koorperatif against religious groups 
officially	recognized	by	the	state,	so	the	state	
can exercise control over religious commu-
nities. Fourth, promote political harmony, so 
that the state justify when it intervened in the 
“areas”	religious	communities	for	disturbing	
public order and disrupting national unity.

 In the two modes above, public poli-
cy, including policies agama-religion, could 

be interpreted as the result of contestation in-
terests	(conflict	of	onterest)	between	various	
power ideological, economic and political. 
The contest is not only happening in the de-
cision making process for the formulation of 
public	policy,	but	also	to	the	conflicts	of	inter-
est when it comes to how they will be imple-
mented. If public policy is placed as a result 
of	a	conflict	of	interest	then	an	assessment	of	
a public policy should be done in two ways: 
First, look at the context of the political econo-
my and ideology of a policy (contex of policy) 
and the second look further on the substance of 
the policy ( content of policy). The same way 
can actually be used to look at various poli-
cies issued by public institutions of religion.

 Relying on the three issues above, 
then we can explore further the political 
context is the background of the policy on 
interfaith marriage. Policy in this case can 
be described as a political decision that re-
flects	 the	country’s	stance	on	a	matter.	Poli-
cies can be in the form of the attitude of the 
state to make arrangements about something 
or the attitude to not decide / adjust anything.

 In connection with that there are 
some records that can be given: first, For-
mal gesture of interfaith marriage state is 
not clear (hazy). This can be seen from 
Act No. 1 of 1974 About Marriage (UUP), 
which do not include special provisions 
governing the interfaith marriage. Which is 
instead governed is campura marriage be-
tween two people in Indonesia are subject 
to different laws, because of differences in 
nationality and one Indonesian citizen par-
ty (the third part of Article 57 to Article 62).

 Second, The attitude of the state to-
wards the validity of the marriage referred to 
in Article 2 paragraph (1) UUP which states: 
“Marriage is legal if it is done according to the 
law	of	each	religion	and	belief”,	and	in	Arti-
cle 2 paragraph (2) states: “Every marriage 
recorded according to the legislation in force 
“. Further, in the explanation stated: “There is 
no marriage outside the law of each religion 
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and belief clear that in accordance with the 
1945	 Constitution”.	 This	 formula	 obvious-
ly will lead to multiple interpretations when 
this	formulation	leaves	a	number	of	questions	
such as: What is meant by religion or belief 
that? What is called the law of religion and 
belief? Who determines the law? A series of 
the	above	questions	 is	 important	because	 in	
practice	 it	appears	commentary	“official”	of	
the country about what is meant by religion.

 Misalnyes in the explanation of Pres-
idential Decree No. 1 / PNPS / 1965, does 
not at all mention the local religions, group 
psychotherapy and cult as a religion to get 
protection from the state. Even based on 
MPR Decree No. IV / MPR / 1978 About the 
Guidelines states that the belief in One God 
is	 not	 a	 religion.	MPR	was	 later	 confirmed	
by the Minister of Religious Instruction No. 
4 of 1978 About Wisdom Concerning Faith 
streams as well as the Minister of Religious 
Instruction No. 14 of 1978 concerning Cease 
Minister of Religious Instruction No. 4 of 
1978. In the Instruction No. 4 of 1978 stated: 
“MORA the main task is carrying out some 
tasks of Public Governance and Development 
in	 the	field	of	religion,	will	not	 take	care	of	
the	issue	of	 trust	 that	flows	open	is	 the	reli-
gion	“.	It	re-affirmed	in	various	government	
policies relating to marriage adherents of be-
lief, such as: Letter of Minister of Religious 
Affairs to the Governor-KDH Level I whole 
Indoenesia No. B. IV / 11215/1978 About 
Problems mention of religion, marriage, and 
burial Pledge for Religious bodies of those 
who are connected with the cult. Letter of 
the Ministry of Religious Affairs to Minister 
of Home Affairs No. MA / 650/1979 About 
Marriage Registration for penghayat Belief 
in God Almighty. In the letter stated that “No 
known their procedures for marriage, vows 
and burial according to cult nor known men-
tion	of”	cult	“as	a	good	 religion	on	 identity	
cards	 and	 others”.	Letter	 of	 the	Ministry	 of	
Religious Affairs to the Minister of Interior 
No. B. IV / 5996/1980 concerning marriage,

 Third, Because the state does not spe-

cifically	regulate	interfaith	marriage	and	for-
mulate the validity of marriages according 
to their religious law in practice will be de-
termined by: (a) Interpretation dominant that 
appears in each religion deals with religious 
law. (B) Interpretation of a very stiff from 
the state bureaucracy, and even then lead to 
discriminatory interpretation. Up here we see 
how the country could also be an instrument 
of the dominant group in each religion to 
“enter”	the	interpretation	made.	For	example,	
references to the Ministry of Religious of in-
terfaith marriage is a compilation of Islamic 
law in Indonesia, Book I of the Marriage Law 
Article 42. This is clearly contained in the of-
ficial	document	entitled	Compilation	of	Leg-
islation for Religious Harmony Life issued 
the seventh edition Balitbang Religion and 
Religious Training , Pustlibang Religious Af-
fairs in 2003. In that document (p. 72), says: 
“A Muslim woman is forbidden to mate with 
a	 man	 who	 was	 not	 Muslim”.	 Even	 in	 the	
Draft Law On Religious Court Applied Le-
gal Affairs Marriage (2003), formulated into 
marriage is prohibited between a man and a 
woman who are not Muslims (Article 31). Up 
here the country has entered into areas that 
could be categorized as religious landscape 
by bringing the dominant religious interpre-
tation is disputed. prohibited formulated into 
marriage only between a man and a woman 
who are not Muslims (Article 31). Up here the 
country has entered into areas that could be 
categorized as religious landscape by bring-
ing the dominant religious interpretation is 
disputed. prohibited formulated into marriage 
only between a man and a woman who are 
not Muslims (Article 31). Up here the country 
has entered into areas that could be catego-
rized as religious landscape by bringing the 
dominant religious interpretation is disputed.

 Fourth, In addition, the function of 
the state bureaucracy that should stop the ex-
cessive developing justriu record determines 
the validity of the marriage. Two people 
with different religions, which in turn agreed 
to bind themselves in a marriage becomes 
blocked to record the marriage (and obtain 
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documents / Deed of Marriage) as Registrar 
Employees do not want to register the mar-
riage because they are not of legal religion. 
The state bureaucracy in this regard has not 
portray himself as a determinant of registrar. 
Further,	 it	 is	confirmed	that	 two	people	will	
be deterred from getting civil rights that oth-
ers,	 such	 as	 a	 birth	 certificate.	This	 kind	 of	
practice that would lead to a bad lesson for 
citizens having to change his religion in or-
der	to	be	listed	first	in	the	Deed	of	Marriage.

 FifthIn many cases, state regulation 
of marriage was discriminatory, because it 
distinguishes citizens based on their religion. 
For example, regarding registration of mar-
riages. In Government Regulation No. 9 of 
1975 stated that the registration of marriage 
according to Islam carried out by the Regis-
trar	Officer	according	to	Law	No.	32	of	1954.	
Meanwhile, registration of marriage outside 
of Islam carried out by the Registrar of Mar-
riage	 Officer	 at	 the	 Civil	 Registry	 Office.

C. Closing

 The	process	of	intensified	encounter	in	
a pluralistic society make interfaith marriage 
is no longer a myth, but a reality that we face. 
But unfortunately, the reality is often not will-
ing to accept as a reality and there is always an 
attempt to stay put or keep it as a myth. There-
fore, there needs to be some serious undertak-
ings to discuss returning it within the frame-
work of theological debate, sociological and 
political policy of countries. It at least can be 
started on building a new interpretation that 
is more pluralistic in religious law each fol-
lowed by demands on the country that plays 
a non-discriminatory and do not actually do 
the politics of omission, which is basically an 
opportunity to play a dominant interpretation.
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