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PREFACE

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.
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Abstract

This legal paper examines the Implementation of Control and Utilization of Abandoned Land
in the Work Area of the Land Office of Demak Regency. Where in this paper there are problems
that will be examined, including the criteria for abandoned land, the implementation of control and
utilization of abandoned land by the Land Office of Demak Regency, the constraints and solutions
of the Land Office of Demak Regency in carrying out control and utilization of abandoned land in
Demak.

This research results that the criteria for abandoned land must have a legal subject and
object (land rights), there must be a period of time and an act of neglecting the land, then for the
implementation of this control, in this case the Land Office of Demak Regency conducts an
inventory, identification and research of indicated abandoned land, a warning. and stipulation,
then the former abandoned lands are utilized for the benefit of society through agrarian reform,
state strategic programs and state reserves. Furthermore, the obstacles faced by the Land Office of
Demak Regency in carrying out Control and Utilization of Abandoned Land in Demak are
difficulties for right-holders to be contacted, limited human resources and budget for controlling,

Keywords: Implementation, Control, Utilization, Abandoned Land

A. INTRODUCTION

Human development is closely related
to fulfilling the need to live properly. Basic
human needs related to shelter, clothing and
food are needs that need support in fulfilling
them. One of the factors of this is the
existence of land as a vehicle for interaction,
so that these basic needs can be successful or
vice versa. During its development, between
humans and land there is a relationship that
affects each other. For the Indonesian people,
this is inherent as part of the life of the nation
and state, so that it is eternal. This eternal
relationship implies that land which is part of
the face of the earth must be able to be used
for the greatest possible benefit for the
prosperity of the people.

Land is a gift from God Almighty for
the people, nation and State of Indonesia,
which must be cultivated, utilized and used
for the greatest prosperity of the people. Soil
is the surface of the earth with all the
ingredients or ingredients in it. Land is an
important resource for development activities.
On the other hand, land is also a resource that

IS needed by humans to meet their daily
needs. In order to bring prosperity and fulfill
all areas of need in human life, land must be
cultivated, cultivated, utilized and used in
accordance with the needs and objectives.

As a country with an agricultural
background, land is something that has a very
important value in people's lives in Indonesia,
especially for farmers in rural areas. Land
functions as a place where people live and
land also provides a living for them.!

In the development of land rights that
have been granted for various purposes as
mentioned above, it is not always followed by
physical activities using the land in
accordance with the nature and purpose of the
rights or the spatial planning of the use and
allotment of land, either because the right
holder does not feel the need. use the land or
the right holder does not have sufficient funds
to carry out the development or use of the

! Soerjono Soekanto dan Soleman B. Taneko, 2001,
Hukum Adat Indonesia, Cetakan Keempat, PT. Raja
Grafindo Persada, Jakarta, p. 172

Legal Reconstruction in Indonesia Based on Human Right 528


mailto:agilaladdin@gmail.com

The 5th International Conference and Call for Paper Faculty of Law 2019

Sultan Agung Islamic University

land or for other reasons.?As a result of the
development or use of the land that has not
been carried out in accordance with its
designation, the land concerned can be
considered as abandoned land by the right
holder.?

Abandonment of land is a violation of
the obligations that must be carried out by
Rightsholders or parties who have obtained
basic control over land. The State grants
rights to land or Management Rights to
Rightsholders to be cultivated, used, and
utilized and maintained properly, in addition
to the welfare of the Rightsholders, it must
also be aimed at the welfare of the
community, nation and state.Therefore,
neglect of land must be prevented and
controlled to reduce or eliminate its negative
impacts. Thus the prevention, control and
utilization of abandoned land are important
steps and prerequisites for carrying out
programs in national development.

Based on data obtained from the Land
Office of Demak Regency, inventoryed lands
are indicated as abandoned or designated as
abandoned land, among others: in 2014 as
many as 15 fields, in 2015 there were 17
fields and in 2016 alone 17 plots, while from
objects of land control 4 parcels of abandoned
land have been designated.

Based on the background description
above, the main research problems can be
formulated as follows:

1. Criteria, Implementation of Control and
Utilization of Abandoned Land in the
Work Area of the Land Office of Demak
Regency?

2. How are the Constraints and Solutions in
the Implementation of Control and
Utilization of Abandoned Land in the
Work Area of the Land Office in Demak
Regency?

B. DISCUSSION

2 Maria S.W. Sumardjono. Kebijakan Tanah: Antara
Regulasi dan Implementasi, cetakan 1, (Jakarta :
Kompas, 2001), p. 50

®Ibid. p. 52

* Data from the Demak Regency Land Office

1. Criteria for Neglected Land,
Implementation of Control and
Utilization of Abandoned Land

Abandoned land is not regulated in the

Government Regulation of the Republic of
Indonesia Number 11 of 2010 concerning
Control and Utilization of Abandoned Land,
but is regulated in Article 1 number 6 of the
Regulation of the Head of the National Land
Agency of the Republic of Indonesia Number
4 of 2010 concerning Procedures for Control
of Abandoned Land, namely:
"Abandoned land is land that has been granted
rights by the state in the form of Property
Rights, Business Use Rights, Building Use
Rights, Use Rights and Management Rights,
or basic control over land that is not
cultivated, not used, or not utilized in
accordance with its condition or nature and
the purpose of granting rights or the basis of
control "

Basically abandoned land is state land
that already has user rights, but is not used. So
it can be concluded that the layered land
occurs when the holder or who controls the
rights to the land or the holders of
management rights do not carry out activities
on the land.°

Regarding Abandoned Land Objects
Based on Article 1 point (6) of the Regulation
of the Head of the National Land Agency of
the Republic of Indonesia Number 4 of 2010,
it can be stated about objects of abandoned
land, including: Property Rights, Business
Use Rights, Building Use Rights, Use Rights,
Management Rights, Basic Control over
land.” Whereas in Article 2 of Government
Regulation Number 11 of 2010 concerning
Control and Utilization of abandoned land,
the objects of abandoned land include: "Land

5 Article 1 point 6 Regulation of the Head of the
National Land Agency of the Republic of Indonesia
Number 4 of 2010 concerning Procedures for
Controlling Abandoned Land

® Supriyadi, 2006, Hukum Agraria, Sinar Grafika,
Jakarta p. 124

” Article 1, paragraph 6, Regulation of the Head of
BPN RI Number 4 of 2010 concerning Procedures for
Controlling Abandoned Land
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that has been granted rights by the state in the

form of Property Rights, Business Use Rights,

Building Use Rights, Use Rights and

Management Rights or basic control. land

which is not cultivated, not used or not

utilized in accordance with the circumstances
or the nature and purpose of granting rights or
the basis for control over it *.°

Meanwhile, to determine the criteria for

a land right, it can be said that abandoned

land is by re-explaining it by making

interpretations of the existing elements, with a

focus on the purpose of granting land rights.

So that when viewed from the physical

condition it appears that the land is not

maintained or not maintained, it means that it
is not in accordance with the purpose of
giving its rights. According to Fitri Adhi

Nugroho, the criteria for abandoned land can

be seen from:

a. The existence of objects, including
ownership rights, business use rights,
building use rights, usage rights and
management rights as well as land that
already has a basis for control but the land
is not requested for rights, is not cultivated,
is not used, or is not utilized in accordance
with the terms or conditions stipulated in
location permit, decision letter granting
rights, forest area release decision letter,
and / or in a permit or other decree or letter
from an authorized official.

b. There is a subject, namely the owner or
holder of land rights.

c. There is an act that deliberately neglects
the land.

d. there is a certain period of time in which
the land becomes unproductive.’

According to Rendy Octavianus

Dumais, the criteria for abandoned land

include:

a. There must be an owner / holder of land
rights (subject).

b. There Must Be Land Rights (Objects)

c. There must be deliberate action not to use

® Article 2 of Government Regulation No.11 of 2010
concerning Control and Utilization of abandoned land

% Fitri adhi Nugroho, Interview, section in the field of
land control and community empowerment, land office
in Demak district

the soil.

d. There must be actions to ignore their
obligations

e. There must be a certain period of time
during which the rights holder waives their
obligations.™®

The criteria for abandoned soil above
are also in line with Suharningsih, where
abandoned soil can be found by systematizing
the elements present in abandoned soil. The
elements that exist in abandoned land include:

a. There are owners or holders of land rights
(subject).

b. The existence of private land that is
cultivated or not (object).

c. There is land that has been identified as
having returned to forest or its fertility is
not maintained.

d. There is a certain period of time in which
the land becomes unproductive.

e. There is an act that deliberately does not
use the land.

f. Land status returns to customary rights or
to the State.*!

2. Mechanisms for controlling and utilizing
abandoned land

Demak Regency Land Office in
carrying out the implementation of neglected
land control is in accordance with the
provisions in  Government  Regulation
Number 11 of 2010 concerning Control and
Utilization of Abandoned Land which is
followed up by Regulation of the Head of the
National Land Agency Number 4 of 2010
concerning Procedures for Control of
Abandoned Land. With regard to the
mechanism for controlling abandoned land, it
can be seen in Article 3 of the Head of BPN
Regulation Number 4 of 2010, where it is
stated that the implementation of the control
of abandoned land is carried out in several
stages, namely an inventory of land rights or
the basis for control over land that is indicated

10 Rendy Octavianus Dumais, “Pengaturan Hukum
Terhadap Keberadaan Tanah Terlantar Di Indonesia”,
Lex Et Societatis, Vol. 11/No. 5/Juni/2014, p.41-44

11 Syharningsih, 2009, Tanah Terlantar, Penerbit
Prestasi Pustaka Raya, Jakarta, p.119
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to be abandoned, identification and research
of indicated abandoned land, warning to
rights holders, and designation of abandoned
land.*2

a)

b)

Inventory of Land Rights or Basic
Control over Land that is indicated as
neglected;

This  inventory  activity is
regulated in article 6 Regulation of the
Head of the National Land Agency No.
4 of 2010 concerning Procedures for
Controlling Abandoned Land™ that is:
1) The collection of data on lands that

are indicated to be abandoned

includes textual data and spatial data,
namely:

(@) Textual data includes the name
and address of the right holder,
number and date of the decision to
grant the title, number, date and
expiration of the certificate, land
location, land area, land use, and
land area indicated as neglected.

(b)Spatial data is graphical data in
the form of a map equipped with
the coordinates of the position of
the indicated land parcels.

2) The grouping of indicated abandoned
land data that has been collected
according to regency / municipal
areas and types of land tenure rights /
basis.

3) data administration on the results of
the inventory of abandoned lands as
referred to in letter a, is carried out in
an orderly manner in the database for
reporting purposes, material for
analysis, and determination of further
actions.™

Identification and  Research  of

Abandoned Indicated Land;

The indicated abandoned land that
has been inventoried is then followed up
by identification and research. This
identification and research is carried out

'2 Fitri Adhi Nugroho, Op.Cit,

3 1bid

14 pasal 6 Peraturan Kepala Badan Pertanahan Nasional
No. 4 Tahun 2010 Tentang Tata Cara Penertiban Tanah
Terlantar
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3 (three) years after the issuance of

certificates of ownership rights, rights to

cultivate, rights to building and use
rights, as well as land that has obtained

a permit or decree or basic letter of

control over land from the competent

official as of the expiration of the basis.
the mastery. Then the Head of the

Regional Office of the National Land

Agency sets a target for land rights that

are indicated to be abandoned, taking

into account the length of time the land
has been neglected and / or the area of
land indicated as neglected.™

As a basis for carrying out
identification and research, the data for
these activities are regulated in Article
8Regulation of the Head of the National

Land Agency No. 4 of 2010 concerning

Procedures for Controlling Abandoned

Land,* including:

1) Verification of physical data and
juridical data covering types of rights
and location of land,;

2) Checking land books and / or
documents and other documents to
determine  the  presence  of
imposition, including data, plans, and
stages of land use and utilization at
the time of submission of rights;

3) Request information from right
holders and other related parties, if
the right holder / power /

representative does not provide data
and information or is not available or
cannot be contacted, then
identification and research will still
be carried out in other ways to obtain
data;

4) Carry out physical examinations in
the form of boundary location, use
and utilization of land using existing
technology;

5) Plotting the location of land use and
utilization on a land map based on
the results of physical inspection;

6) Making an analysis of the causes of

!5 Fitri Adhi Nugroho, Op.Cit,

18 Ibid
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c)

abandoned land, among others,
regarding the problems that cause
abandoned land, conformity to the
rights granted, and suitability to
spatial planning;

7) Prepare reports on the results of
identification and research;

When the identification and
research data are deemed sufficient as
material for decision-making in an
effort to control, the Regional Head of
Regional Office forms Committee C,
Committee C is a committee formed by
the Head of the Provincial BPN
Regional Office where the membership
structure is regulated in article 8 while
the functions and duties of committee C
are two in chapter 7 Regulation of the
Head of the National Land Agency No.
4 of 2010 concerning Procedures for
Controlling Abandoned Land. After
Committee C carries out a committee
meeting using the concept of the report
on the results of identification and
research that has been carried out by the
Head of the Regional Office of BPN,
and if necessary, Committee C can
conduct field checks. Then Committee C
submits the final report on the results of
identification and research as well as an
Official Report to the Head of the
Regional Office of BPN.’

Warning Against Rightsholders

If based on the results of
identification and  research  and
recommendations from Committee C
(Committee C's Minutes) it is concluded
that there is land abandoned, then the
Head of the Regional Office of the
National Land Agency will notify the
right holder and simultaneously give
written warnings three times, this
written warning is regulated in article
14. Regulation of the Head of the
National Land Agency No. 4 of 2010
concerning Procedures for Controlling
Abandoned Land,*® including:

7 1bid
81bid
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d)

1) The first warning, so that within 1
(one) month from the date of
issuance of the warning letter, the
right holder cultivates, uses and
utilizes his land according to the
circumstances or nature and purpose
of granting his right or the basis of
his control.

2) Furthermore, if the right holder does
not carry out the first warning, after
observing the progress of land use
and utilization at the end of the first
warning, the Head of the Regional
Office of the National Land Agency
will give a second written warning
with the same timeframe as the first
warning.

3) Then if the right holder does not
carry out the second warning, after
observing the progress of land use
and utilization at the end of the
second warning, the Head of the
Regional Office of the National Land
Agency will give a third written
warning which is the last warning
with a period of time equal to the
second warning.

Abandoned Land Designation

At the end of the third warning,
after monitoring and evaluation, there is
still abandoned land or in other words
the right holder does not comply with
the warning, the Head of BPN RI
determines the abandoned land against
the land proposed by the Head of the

Regional Office.

Furthermore, with regard to lands

that have been designated as abandoned
land, it will then become state land. As a
next step, these abandoned lands will be
utilized for the benefit of the communit
(article 15 paragraph 1 PP No 11/2010)."
Based on Article 15 Paragraph (1)
Government Regulation Number 11 of
2010, it is stated that:

"The designation of control, ownership,
use and utilization of former state land

1 1hid
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abandoned land is utilized for the benefit
of the community through agrarian reform,
state strategic programs, and for other State
reserves". %

2. Constraints and Solutions in the
Implementation of Control and
Utilization of Abandoned Land

Several obstacles in the implementation
of control and utilization of abandoned land in
the working area of the Land Office of Demak

Regency, include:

a. Lack of legal awareness and sensitivity of
land rights owners on the importance of
land use and use in accordance with the
function and purpose of granting their
rights and spatial planning.

b. Land owners or rights holders are
difficult to contact.

c. Lack of human resources from the Land
Office of Demak Regency to carry out
activities both in inventory and
identification of indications of abandoned
land.

d. Usually the obstacles that are
encountered originate from within, such
as the existence of an informal agreement
between rights holders and land agency
employees.

e. Lack of budget to carry out control and
utilization of abandoned land

f. Itis difficult to carry out the utilization of
state land which is formerly abandoned
land to the community, because there is
no clear mechanism for exploiting
abandoned land from the statutory
regulations.?!

In order to overcome the large number
of lands that can be classified into the
criteria for abandoned land, the Demak
Regency Land Office provides several ways
to overcome it as follows:

a. To instill legal awareness and sensitivity
of land rights owners on the importance
of land use and use in accordance with
the function and purpose of granting their

0 pasal 15 ayat 1 Peraturan Pemerintah Nomor 11
Tahun 2010 Tentang Penertiban Dan Pendayagunaan
Tanah Terlantar

2 Fitri Adhi Nugroho, Op.Cit.

rights and spatial planning.

b. received reports from the community
regarding abandoned land.

c. ldentifying the existence of land that can
be declared abandoned land, this
identification is carried out by the head of
the Land Office.

d. Whereas in the event that according to
the identification results, the land in
question is owned by an individual right
holder who cannot use the land according
to his circumstances or according to the
nature and purpose of granting his right
because in this case the right holder is
economically incapable, the head of the
Land Office proposes that holders of land
rights are given guidance in order to
utilize their land;

e. Whereas in the event that according to
the results of the identification, the land
concerned is owned, controlled or
acquired by a legal entity which does not
use the land according to its
circumstances or according to the nature
and purpose of granting its rights, or does
not properly maintain it or that if the land
concerned is owned or acquired, the basis
is control by an individual who does not
use the land according to his
circumstances or according to the nature
and purpose of granting his right, or does
not maintain it properly, the head of the
Land Office proposes to the Head of the
Regional Office that the right holder or
the party who acquires the land is given a
warning so that within time certain
people have used their land in accordance
with the circumstances or according to
the nature and purpose of granting their
rights. %

C. CLOSING

Based on the results of research and
discussion in the previous chapter, it can be
concluded as follows:

1. The criteria for abandoned land include: 1.
There must be an owner or holder of land

22 |hid
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rights (subject), 2. There must be land
rights (Ownership Rights, Business Use
Rights, Building Use Rights, Management
Rights, etc.) that are not well maintained so
that the quality of soil fertility decreases, 3.
There must be a certain period of time, 4.
There must be an act which deliberately
does not use the land according to the
condition or nature and purpose of the
right. Meanwhile, the mechanism for
controlling abandoned land is carried out
in stages, namely: 1. Inventory of land
rights or the basis for control over land that
is indicated as neglected, 2. Identification
and examination of indicated abandoned
land, 3. Warnings of rights holders, 4.
Determination of abandoned land.
Furthermore, abandoned lands are utilized
for the benefit of society through Agrarian
Reform, State Strategic Programs,

. Obstacles in the implementation of control
and utilization of abandoned land carried
out by the Demak Regency Land Office
include:lack of awareness,Land owners or
rights holders are difficult to contact, Lack
of human resources from the Demak
district land office, there is an unofficial
agreement between the right holder and the
land agency employee, Lack of budget to
carry out control and utilization of

The 5th International Conference and Call for Paper Faculty of Law 2019
Sultan Agung Islamic University

abandoned land. It is difficult to carry out
the utilization of state land which was
formerly  abandoned land to the
community, because there is no clear
regulation regarding the mechanism for
utilizing abandoned land. Meanwhile,
solutions or efforts to overcome abandoned
land according to the Demak Regency
Land Office are:Instilling legal awareness
and sensitivity of land rights owners on the
importance of land use and use in
accordance with the function and purpose
of granting their rights and spatial
planning, receive reports from the
community regarding abandoned land,
Identify any land that can be declared
abandoned land, this identification is
carried out by the head of the Land Office,
The Land Office proposes that the holder
of land rights be given guidance in order to
utilize the land, the head of the Land
Office proposes to the Head of the
Regional Office that the right holder or the
party who acquires the land be given a
warning so that within a certain time they
have used the land according to their
circumstances or according to their
characteristics. and the purpose of granting
rights.
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