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PREFACE

First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy, and mercy, so we can finish this conference proceeding without any obstacles. Praise
and salutation upon our prophet Muhammad saw the last messenger, the best figure of this
universe; the person who was able to save us from Jahiliyah era.

We would like to extend our thanks to the invited speakers: Prof. Henning Glaser
from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,
HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian
University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information
and studies done by academician and practitioner in the concerned field to be discussed as
guidelines to exchange and talk about views on the most important recent on Legal
Construction and Development focusing on The Role of Indigenous and Global Community
in Constructing National Law happens in both developed and developing countries and its
role in shaping a good future, and to discuss the challenges and practical aspects in integrating
competition law enforcement and guidelines to develop legal state in accordance with the
diversity of all countries around the world. We hope this conference brings benefit for both
participants and our faculty.

We are pleased to have your critique, suggestion and correction in order to make us
better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.
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Legal Due To The Implementation Of Absolute Authorization
In The Sale And Purchase Agreement Before The
Development Of Sale And Purchases

Bayun Kismantoro

Student of Master of Notarial Law, Faculty of Law, Universitas Islam Sultan Agung (UNISSULA)
email kismantoropambayun@icloud.com

Abstract

Sociologically, the Power Giver can be said as an institution that is formed in social life. In
subsequent developments where human activities are increasingly developing, granting of power is
a legal act that is most often found in society in the process of legal relations and non-legal
relations where a person wants himself to be represented by another to become his power to carry
out all his interests. The power of attorney in its development has become widespread, however in
this paper it is linked to a notais deed of a sale and purchase agreement where the power of
attorney is one of the clauses, especially regarding land parcels. As a clause, of course with regard
to contractual principles, because clauses are the main things that are promised from the
agreement. In this case, the principle of consensuality, which has the most important meaning, is
that in order to give birth to an agreement one must fulfill the validity of the agreement, namely the
agreement, so that what is reflected in our minds is the persuasion of opinion between the parties
without coercion with other words must be freely given. Touching on this issue in the engagement
law, it is closely related to the principle of freedom of contract in the engagement law that what is
called absolute power arises. In connection with the problems here, which are related to land law,
it is necessary to pay attention to the related laws and regulations,

Keywords: Absolute power, binding and buying and selling

The absolute requirement for the
validity of the agreement that must be in the
agreement to grant power of attorney is the

A. PRELIMINARY

The granting of absolute power in

practice becomes a clause and conditions
which are generally stated in the agreement
deeds made by the notaries as party deeds,
one of which is the deed of the sale and
purchase agreement. Thus, the seller gives the
power of attorney to the buyer, provided that
the power of attorney is an integral part of the
sale and purchase agreement itself.!

The granting of absolute power in
particular to land in the deed of the sale and
purchase agreement which is essentially the
transfer of rights does not conflict with
Article 37 in conjunction with Article 38 in
conjunction with Article 39 PP 24 of 1997
concerning Transitional Registration and
Assignment of Rights.

'M.Yahya Harahap, 1986, Segi-segi Hukum Perjanjian,
Bandung Alumni, p. 181.

agreement of the parties to enter into an
agreement to grant power of attorney, so in
this case the role of the Notary / PPAT in
carrying out his / her duties is obliged to
provide an explanation of the legal
consequences of each agreement he makes, as
well as in the event that provide services and
services to the parties. To avoid disputes in
the future in order to create legal certainty,
especially in the land sector in accordance
with applicable government regulations.?

In fact, the notary has a very big role,
especially in the process of making deeds,
especially in relation to the clause granting
absolute power, in this case the deed of the

2 Sutan Remy Sjahdeini, 1993, Kebebasan Berkontrak
Dan Perlindungan Yang Seimbang Bagi Para Pihak
Dalam Perjanjian Kredit Bank Di Indonesia
(Disertasi), Institut Bankir Indonesia, Jakarta, p. 20.
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Sale and Purchase Agreement, so that the

deed does not conflict with applicable laws

and regulations and does not. harm the parties
who make it.

The duties and obligations of a notary
as a public official who has the authority to
make authentic deeds, then the deed he makes
must also be a formal means of proof that
contains absolute truth, so that the notary
should also play a role in legally anticipating
things that can harm the parties making it. and
the legal consequences and agreements.

In connection with the case which is
the object of analysis in this thesis research,
Defendant Il as the buyer can report the
alleged fraud committed by Defendant | as the
seller to the police investigator based on the
provisions of article 378 of the Criminal Code
(KUHP), in which the basis and reasons for
filing a report that Defendant | intended to
benefit himself by tricking Defendant Il into
buying the land object in the Sale and
Purchase Agreement No. 172 / KJ / 2007
dated 5 November 2007, and handed over the
money for the purchase price of the land.
Based on this, from the description and
provisions above, it is necessary to conduct
research on the Legal Consequences of the
Execution of Absolute Power in the Sale and
Purchase Agreement Before the Sale and
Purchase Deed is made "

Based on the background above, the
researchers formulated the following points of
the problem:

1. How is the exercise of absolute power in
the sale and purchase agreement before
the Sale and Purchase Deed is made?

2. What are the obstacles and solutions that
arise in the exercise of absolute power in
the sale and purchase agreement before
the Sale and Purchase Deed is made?

B. DISCUSSION

1. Exercise of absolute power in the sale
and purchase agreement before the
Sale and Purchase Deed is drawn up

The sale and purchase agreement
is made with an agreement to grant
absolute power of attorney, essentially to

protect the buyer / second party. In other
words, in any position the power of
attorney, in this case the seller, is always
at a disadvantage and is in a weak
condition.

Conditions like this can naturally
arise, because they are a result of the
principle of freedom of contracting. It
should be noted that in its development, it
turns out that freedom of contract can lead
to injustice because this principle can only
achieve its goal, namely to bring about
optimal welfare, if the parties have equal
bargaining power. In reality this is often
not the case.® Because basically human
beings are born with equal rights, love
freedom and have a tendency to dominate
others if they are not controlled.*

We can accept the good intentions

of the Government through article 37,
article 38 and article 39 of Government
Regulation  Number 24 of 1997
concerning Land Registration and we can
also respect the opinion of the Court, that
the power-giving institution is not
something new in the Indonesian Legal
System. And since the development and
increase in legal needs, someone has taken
advantage of the institution of power of
attorney.
The power of attorney was initially given
for the benefit of the power of attorney,
then it was given precisely to protect the
interests of the power holder.

Such power of attorney agreement
is not included in the absolute prohibited
power of attorney. With a note that the
power given in a notarized sale and
purchase agreement is made where the
rights of the power of attorney have been
fulfilled and the implementation of the
sale and purchase to the buyer has not
been carried out, for example the
certificate has not been completed behind
the name to the buyer himself, not to
another party and should not be given

3 Lokakarya Hukum Perikatan yang diselenggrakan
oleh Badan Pembinaan Hukum Nasional, Departemen
Kehakiman

*bid., p. 52-53.
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with the right of substitution to safeguard
deviant women.

Thus, according to the author, the
power of attorney agreement in the sale
and purchase agreement does not mean
that it cannot be revoked. This means that
the parties can revoke / withdraw their
power if the parties agree to it or for
reasons that are stated by law to be
sufficient for that, then the agreement that
has been made, with the present
agreement becomes invalid or has no legal
force.’

Barriers and Solutions that arise
against the exercise of absolute power
in the sale and purchase agreement
prior to the making of the Sale and
Purchase Deed

The sale and purchase agreement
deed is the initial stage before the sale and
purchase legal act is carried out. To
comply with the provisions of Article 37
PP. No. 24 of 1997, the Sale and Purchase
Agreement Deed must be followed up
with a legal act of sale and purchase
carried out before the Authorized Land
Deed Maker by making what is called a
Sale and Purchase Deed, the form of
which has been stipulated by the Minister.
Thus, by making the Sale and Purchase
Deed, the legal act of transferring the right
can be registered at the local Land Office.

Absolute power in the PPJB deed
IS an inseparable part of the sale and
purchase agreement or the principal
agreement, which is when the principal
agreement has been fulfilled ("provided
that there remains the interest that
receives the power of attorney"), or the
formal conditions have been met. will be
followed up with a legal act of sale and
purchase carried out before the competent
PPAT.

Thus, it is not against Article 37
PP. No. 24 of 1997 which stipulates that
the transfer of land rights must be proven
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by a deed made by the competent PPAT.
And it can also be emphasized that such
power is not an absolute power prohibited
as stated in the Instruction of the Minister
of Home Affairs Number 14 of 1982
concerning the Prohibition of Using
Absolute Power as Transfer of Rights to
Land. Meanwhile, the provisions of
Article 38 PP. No. 24 of 1997 regarding
the parties who must be present in the
making of the Sale and Purchase Deed,
then in making the sale and purchase deed
by PPAT 'on the basis of the PPJB Deed,
the buyer / second party can act in two
capacities, namely first as the seller / first
party and second as the buyer himself /
the second party.

As has been explained above, that
the granting of absolute power which is
essentially a transfer of rights to land,
must not be an independent power grant,
in the form of granting power which
should be carried out or processed
according to the provisions in Article 37.
PP. Number 24 of 1997 concerning land
registration and applicable Agrarian laws.

CLOSING

The granting of absolute power here is
carried out by the seller / first party to the
buyer / second party. Thus, the absolute
power of attorney here is intended for the
interests of the recipient of the power of
attorney, so that the obligations of the
buyer / second party as the recipient of the
power of attorney have been carried out
and hereby the rights of the seller / the
first party as the power grantor can be
fulfilled immediately This means that the
seller / first party now only has
obligations and the buyer / second party is
only waiting for their rights to be
exercised or fulfilled. the agreement to
grant such power of attorney is not
included in the absolute prohibited power
of attorney.

. The granting of absolute power, which is

essentially a transfer of rights over land,

® R. Subekti, 1990, Hukum Perjanjian, PT. Intermasa, must not be an independent power grant,

Jakarta, p. 80.
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in the form of granting of power which Number 24 of 1997 concerning land
should be carried out or processed based registration and applicable Agrarian laws.
on the provisions in Article 37 PP.
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