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  First of all, let’s say Thanks to Allah, who has been giving us guidance, happiness,
healthy,	and	mercy,	so	we	can	finish	this	conference	proceeding	without	any	obstacles.	Praise
and	salutation	upon	our	prophet	Muhammad	saw	the	last	messenger,	the	best	figure	of	this
universe; the person who was able to save us from Jahiliyah era.

  We would like to extend our thanks to the invited speakers: Prof. Henning Glaser

from Thammasat University, Prof. Shimada Yuzuru from Nagoya University,

HilaireTegnan, Ph.D from Sorbone University, Prof. Topo Santoso From Indonesian

University, and Dr. Sri Endah Wahyuningsih, S.H., M.H from Sultan Agung Islamic

University.
  This was our fourth International conference and call for paper held by Faculty of

Law, Sultan Agung Islamic University. This annual conference tries to gain any information

and	studies	done	by	academician	and	practitioner	in	the	concerned	field	to	be	discussed	as

guidelines to exchange and talk about views on the most important recent on Legal

Construction and Development focusing on The Role of Indigenous and Global Community

in Constructing National Law happens in both developed and developing countries and its

role in shaping a good future, and to discuss the challenges and practical aspects in integrating

competition law enforcement and guidelines to develop legal state in accordance with the

diversity	of	all	countries	around	the	world.	We	hope	this	conference	brings	benefit	for	both

participants and our faculty.

	 We	 are	 pleased	 to	 have	 your	 critique,	 suggestion	 and	 correction	 in	 order	 to	make	 us

better. Finally, we do thanks to all who helped this conference. May Allah guide us to always

develop useful knowledge for human being.

PREFACE
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Legal Protection of The Wife's Property in Marriage by 

Making a Marriage Agreement Made in a Notary Provision  
 

Nur Ismi Hanifah 

 

Student of Master of Notarial Law, Faculty of Law, Universitas Islam Sultan Agung (UNISSULA) 

email nurismihanifah@gmail.com  

Abstract 

The problems in this research are: 1)How legal protection of the wife's property in the marriage 

agreement? 2) what are the constraints in implementing the marriage agreement made before a 

notary before and after the Marriage Law is enacted? 3) what is the authority and responsibility of 

the notary in making marriage agreement deeds? 

The approach method used in this research is a juridical empirical approach. The specifications of 

this research are descriptive analytical, data sources are primary and secondary data, data 

collection methods use literature study, data analysis methods with qualitative analysis. 

Results of the research: 1) legal protection of assets in a marriage marriage agreement can only be 

done when a marriage is taking place. In accordance with Article 1338 of the Civil Code and the 

Marriage Law in Article 29, the contents of the agreement must be carried out in good faith by 

taking into account the provisions of law, religion, moral norms and public order. 2) Constraints in 

implementing the marriage agreement in the absence of good faith from the parties. The solution is 

that the notary should ensure that the deed he has drawn up has been registered at the authorized 

office so that it does not harm the parties. 3) The authority and responsibility of a notary is limited 

to the content of the agreement which has fulfilled the legal requirements of the agreement based on 

Article 1320 of the Civil Code, so he cannot be prosecuted in court. 

Keywords: Legal Protection, Wife's property in marriage, Notary 

 

A. INTRODUCTION 

Indonesia is a country consisting of 

various ethnicities, ethnicities, religions and 

groups. As one of the largest countries in the 

world, Indonesia is a complex and plural 

country. Various communities are here. In the 

institution of marriage, our society has always 

known the mixing of marital assets. The bride 

and groom never make a fuss about each 

other's assets. Asas trust each other and 

understands the couple is the basis for the 

union of marital assets. 

Marriage according to Islamic law is 

called nikah, which is one of the main 

principles of life in a civilized and perfect 

society, because according to Islam marriage 

is not only a very noble way to regulate 

household life and descent, but also as one of 

the paths leading to it. the door of 

introduction between one people and the 

other.
1
  

 The marriage agreement is made 

either in written form or deed, either under 

hand or in the form of an authentic deed made 

by an authorized official or notary. 

With regard to authentic deeds and the 

authority of notaries as public officials who 

are authorized to make authentic deeds, it can 

be further seen in Law Number 2 of 2014 

concerning the Position of Notary Public, 

namely the preamble point b states that to 

guarantee legal certainty, order and legal 

protection, evidence is needed. in writing 

which is authentic about conditions, events or 

legal actions carried out through certain 

positions. Thus, obtaining a marriage 

agreement with a deed made under hand can 

create legal uncertainty, because the 

                                                             
1
. Sayuti Thalib, Hukum Keluarga Indonesia, UI Press, 

Jakarta, 1974, p. 47. 
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community (third party) is not aware of the 

marriage agreement, and the power of proof is 

still not strong, because it is debatable, 

whereas if it is admitted it only has perfect 

proving power for the parties.
2
 

Furthermore, when the marriage 

agreement has been made, it must be 

registered at the Office of the Clerk of the 

District Court where the marriage takes place 

in its jurisdiction. The objective is to fulfill 

the principle of publicity. The formulation of 

the problem under study is: 

1. HowLegal Protection of Wife's Assets in 

Marriage Agreements Made Before a 

Notary Public Before and After the 

Enactment of Law Number 1 Year 1974? 

2. What are the obstacles to the 

implementation of marriage agreements 

made before a notary public before and 

after the enactment of Law Number 1 of 

1974 and what are the solutions? 

3. What are the powers and responsibilities of 

a notary in the making of the Marriage 

Agreement Deed made before and after the 

enactment of Law Number 1 of 1974? 

 

B. DISCUSSION 

1. Legal Protection of Wife's Assets in 

Marriage Agreements Made Before a 

Notary Public Before and After the 

Enactment of Law Number 1 Year 1974. 

Agreements are usually made for the 

sake of legal protection of each other's assets, 

husband or wife, although the law does not 

regulate the purpose of the marriage 

agreement and what can be agreed upon, 

everything is left to both parties.
3
 

The marriage agreement that is made 

aims to provide legal protection, namely as a 

law for parties with good faith intentions. If a 

conflict between the parties occurs, it can be 

used as a reference and one of the bases for 

each partner in carrying out, and providing 

                                                             
2
. Wahyono Darmabrata, Tinjauan Undang-undang 

Nomor 1 Tahun 1974 Tentang Perkawinan 
3
.http: //www.duniaibu. org / html / 

agreement_pra_nikah.html, Dunia-ibu.org online 

journal, "Prenuptial Agreement 

limits on rights. and obligations between 

them. 

As a result of marriage on the husband 

and wife's property according to the Civil 

Code is mixed assets in Article 119 of the 

Civil Code, assets acquired during marriage 

become joint assets including all marital 

assets, namely: assets that existed at the time 

of the marriage, assets acquired during the 

marriage. The purpose of making this 

marriage agreement is to deviate from the 

provisions concerning joint assets as 

stipulated in Article 119 of the Civil Code, the 

parties are free to determine the form of law 

they want on the assets that are their objects. 

They may decide, 

Article 1338 of the KUHPerata states 

that all agreements that are legally made are 

valid as law for those who make them. Such 

agreements cannot be withdrawn other than 

by agreeing both parties, or for reasons that 

are declared sufficient by law. , agreements 

must be executed in good faith. 

In this article, it can be concluded that 

the most important meaning of the marriage 

agreement must be carried out in good faith 

and compliance. If there is a violation or 

deviation that the parties do not want, then the 

violation of the agreement can be used as an 

excuse to demand divorce to the Religious 

Court. 

2. Constraints to the Implementation of 

Marriage Agreements Made Before a 

Notary Public Before and After the 

Enactment of Law Number 1 Year 1974. 

From the author's interview with the 

KUA Mr. Muhammad Muhlis, the Civil 

Registry and Notary Office in Kendari, the 

main obstacle in implementing the marriage 

agreement is that if there is a divorce there 

will be no report to them. 

In order to be clearer about the 

obstacles and solutions for making marriage 

agreements made before a notary public both 

before and after the enactment of Law No. 1 

of 1974 and its problems the authors present 

in the table below: 
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Table of Constraints and Solutions 

No. Obstacles Solution 

1 The marriage agreement is a law for the parties, 

this is in accordance with Article 1338 of the Civil 

Code. Furthermore, in the Marriage Law in Article 

29 the contents of the agreement 

must be carried out in good faith by observing the 

provisions of law, religion, moral norms and 

public order. 

Notary public should ensure that the 

deed he has drawn up has been 

registered at the authorized office so 

that the deed he makes is ensured as an 

authentic deed so as not to harm the 

parties. If not, the deed is made only as 

an underhand agreement deed 

2 The problem is the absence of goodwill from the 

parties and the exclusion of rights and obligations 

in the marriage agreement. This can lead to 

disputes that lead to divorce so that they can be 

used as an excuse for canceling the marriage or 

demanding divorce and compensation to the Court 

The elements of good faith for the 

parties in making the agreement need to 

be explicitly stated in the contents of the 

agreement including the rights and 

obligations of the parties.  

 

3 The authority and responsibility of the notary in 

drawing up the deed he makes is limited to the 

content of the agreement which has met the legal 

requirements of the agreement based on Article 

1320 of the Civil Code, so he cannot be prosecuted 

in court. Conversely, if the agreement does not 

meet the validity requirements, the deed made by a 

notary may be canceled by a judge. 

 

Notary as a noble and dignified 

profession, should also be able to 

formulate laws related to marriage 

agreements. For this reason, before 

making a marriage agreement deed, the 

notary must be sure and trust the 

identity of the parties as well as the 

object / property being promised must 

be clear. 

 

 

3. Authorities and Responsibilities of 

Notaries in Preparing Agreement Deeds 

Made Before and After the Enactment 

of Law Number 1 Year 1974. 

At this time the marriage agreement 

can be made in writing, both notary and under 

hand. If the marriage agreement is made 

notary, it must be a notary who makes it, 

while the parties can make an underhand 

marriage agreement without involving a 

notary. 

Article 1 paragraph 1 (one) of the 

UUJN states that a notary is a public official 

who has the authority to make authentic deeds 

and other powers as referred to in this law. 

Furthermore, Article 1870 of the Civil 

Code states that an authentic certificate 

provides that between the parties and their 

heirs or people who get rights from them is 

perfect evidence of what is contained in it.  

Another notary's authority is stated in 

Article 15 paragraph 2 letter a, namely 

ratifying the signature and determining the 

date of the letter under signature by 

registering in a special book. An example is a 

marriage agreement deed that is drawn up 

under hand and then the deed is legalized by a 

notary. 

 

C. CLOSING 

1. Conclusion 

- Legal protection of assets in a 

marriage marriage agreement can only 

be done when the marriage is 

underway. Where the marriage 

agreement is a law for the parties, this 

is in accordance with Article 1338 of 

the Civil Code. The agreement must 

be made in good faith by taking into 

account the provisions of law, 

religion, moral norms and public 

order. If one of the parties does not 

carry out the marriage agreement and 

harms the other party, then the court 

will ask for compensation to the party 
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who feels aggrieved, both for the 

implementation of the agreement and 

compensation. 

- Constraints in the implementation of 

the marriage agreement in the absence 

of good faith from the parties and the 

exclusion of rights and obligations in 

the marriage agreement. This can lead 

to disputes that lead to divorce so that 

they can be used as an excuse to 

cancel the marriage or demand divorce 

and compensation to the Court. The 

solution is that the notary should 

ensure that the deed he has drawn up 

has been registered at the authorized 

office so that the deed he makes is 

ensured as an authentic deed so as not 

to harm the parties. 

- The authority and responsibility of a 

notary in drawing up a deed that he 

makes is limited to the content of the 

agreement which has met the legal 

conditions of the agreement based on 

Article 1320 of the Civil Code, so he 

cannot be prosecuted in court. On the 

other hand, if the agreement does not 

meet the validity requirements, the 

deed made by a notary can be 

canceled by a judge. The cancellation 

decided by the judge on the notary 

deed can be in the form of (1) null and 

void; or (2) can be canceled. 

2. Suggestion 
- The marriage agreement basically 

adheres to the principle of freedom of 

the parties, so it is best to include a 

choice of law clause in the settlement 

of property disputes in marriage.  

- Notary public should ensure that the 

deed he has drawn up has been 

registered at the authorized office so 

that the deed he makes is ensured as 

an authentic deed so as not to harm the 

parties.  
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