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Abstract. This study tried to answer the problem formulation is What position and
Function of Notary in using the State symbol? What if Notaries do malpractices in the
using of State Symbol and how sanctions against malpractice Notary Public who use the
State Symbol? The purpose of this study to determine the position and Function of
Notary in using the State Symbol, and determine sanctions against notaries who do mal
practice in the using of State Symbol.

This research was conducted using the normative method, means testing and reviewing
secondary data, using literature data in the form of positive law relating to Legislation
relating to the issues discussed.

The results of this study concluded that a Notary Public in the office using the Symbol
State under Article 16 paragraph (1) letter k of Notary law) and use of the State symbol
of Notary's Stamp or Head Letter Position as stipulated in Article 54 paragraph (1) letter
j Act No. 24 of 2009 and as Stamp of Department Office as stipulated in Article 54
paragraph (2) letter j Act No. 24 of 2009, while the Notary malpractice in the using of
State symbol is not necessarily directly given to criminal sanctions as a form of
application of the law u/timum remidium. because there are several steps that must be
passed given the Notary has its own rules in the Law on Notary. Notary of the behavior
is also governed by a special organization that Indonesian Notary Association (INI), but
still asked the criminal responsibility under Act No. 24 of 2009 and Article 154 of the
Criminal Code letter if indeed Notary proven legally and convincingly to have malpractice
against the using of State Symbol.
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1. Introduction

Notaries are public officials appointed by the government to assist the public in making
authentic act and authority governed by the Act which exist or arise in everyday life.
Notary profession is an occupation with specialized skills that require extensive
knowledge, as well as a heavy responsibility to serve the public interest and duty of a
notary public in writing that regulate legal relations between the parties unanimously
enlist the services of a Notary. Notary profession needs to be referred to as behavior that
has the following elements:

e Steady moral integrity;

e Must be honest with the client and yourself

e Patience will be the limits of its authority;

« Not solely based on financial interests*

According to Article 1 (1) of Notary law (UUJN) states that the notary is a "Public officials
authorized to make the certificate is authentic and has more authority as referred to in
this Act or under another Act. "General Authorities referred to in Article 1 (1) UUIN
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should be read as public official or notaries who are authorized to make authentic act
(Article 15 (1) UUIN) and other authorities referred to in Article 15 paragraph (2) and (3
) UUIN and serve the public interest.”

In Article 1 paragraph 2 of Act No. 24 of 2009 on the Flag, Language, and the State
Symbol, and Anthem, it was mentioned that the symbol of the Republic of Indonesia,
hereinafter called "Garuda Pancasila”as State Symbol is the motto of Unity in Diversity.
In carrying out his duties, Notary allowed to use the Symbol State "Garuda Pancasila” as
stipulated in Article 52 paragraph 1 of Act No. 24 of 2009The products of the notary is a
form of authentic deed that has the strength of evidence is perfect, as stated in article
1870 of the Civil Code "One word authentic giving among the parties and their respective
heirs, heigs or persons who have the right of them a perfect proof of what is contained
therein ".

Notary of duty use the State Symbol (Article 16 paragraph (1) letter k Notary law) and
the using of State Symbol by a notary for Stamp or Head Letter Position (Article 54
paragraph (1) letter j Act No. 24 of 2009) and as Stamp Service Office (Article 54
paragraph (2) letter j Act No. 24 of 2009).

As a form of exercise of power of the state, received by the notary in the position as
Position (not professional), for running such a position, then notary wear coat of arms,
namely bird Garuda. With the position as mentioned above, it can be said that the notary
running most of state authority in the field of civil law, which is to serve the interests of
the people who need proof or legal document form authentic act recognized by the state
as a perfect proof.

Every act of government are required to be rooted in legitimate authority. Without any
legal authority, an official or a State Administrative Agency can not carry out an act of
government. Thus, the legal authority is an attribute for any official or agency.’Every
authority given to the position should be based on the legal rule as requiring that
positions can work well and do not collide with other positions of authority. Thus if an
official (Notary) perform an action beyond the authority that has been determined, it can
be categorized as acts of abuse of authority.®

Based on the description on the background of the above mentioned problems, then the
problems in this study can be formulated as follows: What is the Position and Function of
Notary in using the State Symbol?; What if Notary does Malpractices in the using of State
Symbol and how sanctions against malpractice Notary Public who use the State Symbol?

Research methods

This study is a descriptive analysis, means that an analysis of the data based on the
theory of common law applied to describe a set of data.’ The method used in this
research is normative juridical approach to the problems which do formulated by
studying the provisions of legislation relating to the issues discussed.

This research was conducted by using materials from the research literature that the
data collecting material includes primary law, secondary law and tertiary legal materials.
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2. Results and Discussion
2.1.Position and Function of Notary in Using The State Symbol

Notaries in his duties and shall be based normatively to the rules of law relating to the
actions to be taken and then poured in deed.’® Acting pursuant to the applicable law
would provide legal certainty to the parties, that the deed made before or by a notary
public in accordance with applicable law, so that in case of problems notarial deed can
be a guide to the parties.'!

Social institutions known as "notary" This arises from the requirement in the association
fellow human beings who want the evidence to him about the relationship existing civil
law and / or going on between them. An institution with assigned by public authority
(openbaar gezag) to where and when the law requires such or desired by the
community, make written evidence that has authentic power.

Authentic deeds as proof of the strongest and most have an important role in any legal
relations in society. In a variety of business relationships, activities in the fields of
banking, land, social activities, and others. The need for written evidence in the form of
an authentic deed is increasing in line with increasing demand for legal certainty in a
variety of economic and social relations, both at the national, regional, and global.
According to Hans Kelsen, the concepts related to the concept of legal liability is the
concept of legal responsibility. That someone is legally responsible for an act he or she
bears particular responsibility hukum.38 theory of legal liability is required to be able to
explain the relationship between the responsibilities of a notary relating to the authority
of the notary based UUIN who are in the field of civil law. The authority is one of them is
creating evidence that can provide legal certainty for the parties, then became an
offense or act which must be justified by a crime. To criminal liability means in relation
to the offense. From the standpoint of pure law, the offense is characterized as a
condition of the sanction.’®

Notaries in running position should pay attention to and subject to the Act No. 30 of
2004 on Notary abbreviated UUIN and Notary Code which are applicable regulations for
moral guidance notary profession. Notary authority as an elaboration of Article 1
paragraph 1 UUJN contained in article 15 UUJN.

From the article it can be concluded that the authority of the Notary in addition to
making authentic act also assigned to register and certify (waarmerken and
legaliseren)™ papers | deeds made under the hand and provide advice / information on
the law and an explanation of the legislation, especially with regard to the contents of
the deed by the parties before the Notary.
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Notary as a public official as a notary appointed and dismissed by the government
authority and given the authority and the obligation to serve the public (public interest)
in certain respects, therefore, notaries participate in implementing government authority.
As a form of exercise of power of the state, which is received by the notary in the
position as Position (not professional), because running the office as it is, the notary put
on the state symbol, the eagle as stipulated in Article 16 paragraph (1) letter k Notary
law and use of the State symbol of Notary's stamp or letterhead Position as stipulated in
Article 54 paragraph (1) letter j Act No. 24 of 2009 and as Stamp of Department Office
as stipulated in Article 54 paragraph (2) letter j Act No. 24, 2009. With positions as
mentioned above, it can be said that the notary running most of state authority in the
field of civil law, namely to serve the interests of the people who need proof or legal
document form authentic act recognized by the state as a perfect proof.

From the definitions and the notary's authority is clear that the product made by a
notary deed is an authentic documentation tool and full. In order for the deed for its
intended function as a means of authentic evidence of the deed should be proven
authenticity, so that the deed legally able to guarantee legal certainty. To that should be
in a deed must comply with the manufacturing and the requirements specified by law,
both formal and material that it does not conflict with the law.

2.2. Sanctions Against Notary Which Did Malpractice in The Using of State
Symbol

One example of abuse is when a “Garuda” as Symbol State by Notary use for gift or
souvenir party private events. It is clearly not appropriate and violate the rules, because
the Notary was not in a position of authority to use the State Symbol of Garuda. The act
also dishonoring and uphold the dignity and the dignity of the Notary office, as stipulated
in Article 3 (2) Notary Code. Notary who mis use the State Symbol is not necessarily
directly given to criminal sanctions as a form of application of the law ultimum remidium.
In addition, there are several steps that must be passed given the Notary has its own
rules in UUJN. Notary of the behavior is also governed by a special organization that
Indonesian Notary Association (INI).

Article 8 through Article 10 UUIN governing the various stops Notary. The first is the
Notary's resignation with respect, for example because of death, retirement, or at his
own request. Second Notary suspended from their posts. This happens because some
cases such as in the process of bankruptcy or postponement of debt repayment, was
under guardianship for a while, misconduct, or are serving prison time. However Notary
concerned can be restored right after the period of suspension expires (period of
suspension up to 6 months). Then the last Notary stopped with disrespect. For example,
in a variety of conditions such as declared bankruptcy court ruling that has the force of
law that is fixed,

Notary deed abusing symbol of the State as gift or souvenir for a private event party, will
be dealt with in stages. Starting from the call, inspections, warning verbally, in writing, to
a dishonorable discharge proposed by the Board of Trustees in UUIN to the Minister of
Justice and Human Rights. The same penalty applied by the Board of the Notary Code of
Honor. Apart from the rules governing the office of the Notary profession, a notary who
has met the elements of criminal misuse of State Symbol of Garuda, still requested to
criminal liability under the Act No. 24 of 2009. Looking at the rules relating to the
dismissal of the Notary with no respect Article 13 UUIN states when Notary dishonorably
discharged by the minister because sentenced to imprisonment by a court decision which
has had permanent legal force, where the Notary is said to have done a criminal act
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punishable by imprisonment 5 (five) years or more. Article 13 The governing UUIN
dishonorable discharge for notaries who was sentenced to imprisonment for a period of
5 (five) years or more. With the existence of such provision, the Notary been sentenced
less than 5 (five) years, it is still possible to keep carrying out his profession. Wherein the
Notary said to have committed a criminal act punishable by imprisonment of five (5)
years or more. Article 13 The governing UUJN dishonorable discharge for notaries who
was sentenced to imprisonment for a period of 5 (five) years or more. With the existence
of such provision, the Notary been sentenced less than 5 (five) years, it is still possible to
keep carrying out his profession. Wherein the Notary said to have committed a criminal
act punishable by imprisonment of five (5) years or more. Article 13 The governing UUIN
dishonorable discharge for notaries who was sentenced to imprisonment for a period of
5 (five) years or more. With the existence of such provision, the Notary been sentenced
less than 5 (five) years, it is still possible to keep carrying out his profession.™
Prohibitions and criminal provisions had previously been regulated in article 154a of the
Criminal Code, which reads, "He who desecrate the flag of the Republic of Indonesia and
the symbol kebangsaab the Republic of Indonesia, is threatened with a maximum
imprisonment of four years or a maximum fine of forty-five thousand rupiah."

According to the authors that, imposition of sanctions for contempt of the State Symbol
maximum is not enough, this is due to the unclear category insult to coat of arms, as
well as the sanctions provided only limited when people commit crimes against the state
symbol should be met with criminal sanctions. The meaning is type of sanction granted
when viewed from the aspect of its objectives more directed at "prevention so that
people do not commit crimes," not aiming at "preventing them from committing crimes",
and is not meant to "prevent a crime that did not happen."

3. Closing
3.1. Conclusion

e Notary of duty use the State Symbol (Article 16 paragraph (1) letter k Notary law)
and the using of State Symbol by a notary for Stamp or Head Letter Position (Article
54 paragraph (1) letter j Act No. 24 of 2009) and as Stamp Service Office (Article 54
paragraph (2) letter j Act No. 24 of 2009). Under the provisions of Article 54
paragraph (1) letter j and as Article 54 paragraph (2) letter j Act No. 24 of 2009, the
using of State Symbol of Notary limited to Stamp or Head Letter Position, and Stamp
of Department Office (Notary) only,

e Sanctions against Notary malpractice use the State Symbol is not necessarily directly
given to criminal sanctions as a form of law enforcement u/timum remidium. because
there are several steps that must be passed given the Notary has its own rules in the
Law on Notary. Notary of the behavior is also governed by a special organization that
Indonesian Notary Association (INI) and still require criminal responsibility under Act
No. 24/2009 and Article 154 of the Criminal Code letter.

3.2. Suggestion

e Use of Symbol State that does not comply with its designation as stipulated in Act No.
2 of 2014 and Act No. 24 of 2009 must be stopped so that a Notary is not exposed to

15 https://irmadevita.com
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administrative sanctions such as dismissal without respect or criminal sanctions as
provided in the Act No. 24 of 2009 and Article 154 of the Criminal Code letter.

e Even if a Notary want to specify positions Notary with any other office, for example
PPAT on the docket Notary or letterhead, do not need to list the State Symbol and do
not need to use the stamp Symbol State, if it still wants to use the stamp to create
and use stamps that are not loading the State Symbol.
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