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Abstract. Land Deed Officials are required to act diligently and professionally,
adhering strictly to the principle of prudence when preparing sale and purchase
deeds, particularly those involving property owned by minors. According to the
Indonesian Civil Code, guardians must notify the Orphans Chamber (Balai Harta
Peninggalan) and conduct the transaction in the presence of a supervising
guardian when selling immovable property belonging to minors. However, in
practice, such transactions often bypass the Orphans Chamber, raising legal
concerns due to the potential for guardians to misuse the proceeds from the
sale. This study explores how Land Deed Officials implement the prudential
principle in drafting deeds for the sale of minors' property. Using qualitative
methods, the research analyzes relevant legal frameworks, sale documents,
and interviews with Land Deed Officials, Orphans Chamber representatives,
and guardians. The findings reveal that the application of prudence by Land
Deed Officials remains suboptimal. Many rely solely on court decisions
authorizing parental guardianship, overlooking the legally mandated role of the
Orphans Chamber in safeguarding the interests of minors. The study
underscores the critical need for supervisory oversight to ensure the protection
of children’s rights in property transactions.
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1. Introduction

The issue of protecting the property rights of minors is one of the most pressing issues
in family law. Guardianship is an authority granted by the court to a person/guardian to
carry out a legal act as a representative for the interests and on behalf of a minor who
is not under the authority of the parents, where one of the parents has lived the longest
becomes the guardian of the child. Guardianship, as regulated in the Indonesian Civil
Code, only applies to Chinese groups.

434


mailto:sakka.pati@unhas.ac.id
mailto:ahmadimiru@unhas.ac.id
mailto:marwah@unhas.ac.id
mailto:ahsanyunus@unhas.ac.id

One of the objectives of appointing a guardian is to protect the child's interests, namely
the child's interests and the protection of his/her assets (Analiansyah et al., 2024).
Guardianship of children who are not yet adults by law is carried out by the longest-
living parent as regulated in Article 345 of the Indonesian Civil Code. Guardianship of
the child's self includes managing the child's interests, such as caring for, maintaining,
and providing education and religious guidance (Larasati et al., 2022). Meanwhile,
guardianship of the child's assets includes managing the child's assets properly and
responsibly, including recording the amount of assets when the guardianship begins,
recording any changes in assets during the guardianship period, and returning all of the
assets to the child after the guardianship ends. Guardianship ends when the child has
grown up and can care for himself/herself (Pratiwi, 2019).

The basis of property rights of minors is the family relationship (Svetlana, 2021). Minors
obtain property in 2 (two) ways, namely through legal acts and legal events. Legal events
occur due to inheritance from parents to children, generally in the form of land and/or
buildings. The transfer of property of minors is the responsibility of the child's guardian
(Rayu et al., 2022). A sale and purchase agreement is one way to transfer land rights
(Trisnomurti, 2019), which can be done privately or with an authentic deed by PPAT
(Annisa et al., 2021). In addition to sale and purchase agreements, land rights can be
transferred through exchange, grants, equity investment, and auctions (Santoso, 2019).

Land ownership generate legal norms (Ilyas & Hamzah, 2022). The transfer of land rights
can only be registered if a deed is made by the Land Deed Official (in Indonesian, Pejabat
Pembuat Akta Tanah, hereinafter referred to as PPAT hereinafter referred to as PPAT).
Based on Article 395 of the Indonesian Civil Code, the sale must be carried out in public,
in the presence of a guardian, by an authorized employee, according to local customs.
The guardian referred to in Article 366 of the Indonesian Civil Code is the Orphans
Chamber. The Orphans Chamber (in Indonesian, Balai Harta Peninggalan, hereinafter
referred to as BHP) is tasked with supervising the guardianship of a child. Where to sell
the child's permanent property, the guardian must obtain permission from the BHP
(Mamesah, 2020). Furthermore, Article 418 of the Indonesian Civil Code stipulates that
"Boards and councils may not be excluded from any interference ordered to them in the
provisions of the law".

Protection of the property rights of minors is now one of the most crucial issues in civil
law and family law (Ablyatipova & Volkova, 2022). In practice, there are Chinese
descendants as guardians who are the longest-living parents of minors who transfer
assets without involving the BHP as the supervising guardian, where the assets are the
inheritance from the father of the minor and the name listed on the certificate is the
name of the heir who is then the inheritance process is carried out to the wife and
children of the heir as heirs. The guardian who is the longest living parent only applies
to the court to sell the assets, where part of the assets are the rights of the minor to
carry out a legal act under his guardianship so that the child's guardian can transfer
assets only based on a court decision and ignore the duties of the BHP as the supervising
guardian (Tana, 2024).

In this case, the PPAT, as the official who processes the transfer of the minor's assets,
has ignored the regulation on the function of the supervising guardian and did not
provide counseling to the guardian who will transfer the minor's assets because the PPAT
is only guided by the court's decision. It happens because some PPATs and guardians of
minors consider that the court's decision regarding the appointment of a guardian and

435



permission to sell the minor's assets is sufficient to be used as a basis for transferring
the assets because the process of making a sale involving BHP as the supervising
guardian takes quite a long time.

The responsibility of PPAT in providing legal protection to the parties arises in cases
involving unlawful acts committed by guardians. Therefore, when drafting an authentic
deed related to a minor’s property sale, the PPAT must provide proper legal counselling
to ensure that the deed offers legal certainty and minimizes the risk of loss. The PPAT
must be responsible if there is an error or violation of his deed, including the negligence
of the PPAT, which does not carry out his obligations (Bazar & Silviana, 2021). Suppose
the PPAT has fulfilled its obligations according to the applicable laws and regulations,
and any error or violation originates from the parties involved. In that case, the PPAT
cannot be held liable. PPAT is not liable because it merely records and incorporates into
the deed what the parties convey, observe, and state. Accordingly, the PPAT functions
solely to ascertain legal facts as they are. Therefore, the PPAT can be subject to sanctions
if it has been proven to have made an error, either intentionally or due to negligence,
which resulted in losses to the parties. (Aditama, 2018).

In addition, the guardian, generally the longest-living parent, assumes that the property
to be sold is jointly owned, so a sales permit in a court ruling is sufficient. Meanwhile,
according to BHP, a court ruling does not immediately override the duties that have been
given by law to BHP as the supervising guardian because the sale is carried out in the
presence of the supervising guardian to protect the child's assets as a guarantee of
security, prosperity, and peace in the present, later, and in the future. A sale not carried
out in the presence of the supervising guardian will impact the legal certainty of
transferring the minor's assets.

Several previous researchers have researched the role of PPAT in making land sales and
purchase deeds. For example, the protection of children's assets in guardianship is
strengthened by the role of the supervising guardian. This study focuses on
strengthening the role of BHP as the supervising guardian (Pratiwi, 2019). Furthermore,
the implementation of the transmission of land rights owned by minors obtained through
inheritance (Heriyani & Yuniarlin, 2023). Still, the main focus is on the responsibility of
the guardian, not on the responsibility of the PPAT to be careful when making the sale
and purchase deed. Thus, no study currently addresses the application of the prudential
principle by PPAT in drafting sale and purchase deeds for property owned by children
under guardianship. This research is important because the practice of sales and
purchases carried out by guardians without involving BHP still often occurs, thus opening
up opportunities for authorities that can harm the interests of children. Therefore, this
study describes how PPAT should apply the prudential principle to protect minors.

2. Research Methods

The method used is qualitative research, with analysis of legal materials, such as laws
and regulations governing the duties and authorities of PPAT and BHP. Analysis was also
carried out on legal documents, such as a Deed of Sale and Purchase of Property for
minors carried out by parents as guardians. In addition to legal materials, researchers
also conducted interviews with PPAT, Representatives of BHP, and Guardians to obtain
a deeper and more comprehensive understanding of this issue.
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3. Results and Discussion

The philosophy of making a deed of agreement is to provide legal certainty regarding
the rights and obligations of the parties (Salim, 2018). An agreement must be executed
in good faith (Marwah, 2017). In the context of making a deed by a PPAT, good faith is
very important because the deed made becomes the legal basis for the parties and has
perfect evidentiary power. The PPAT is also morally and legally responsible for carefully
making the deed. The principle of care is a development of the principle of good faith.
Based on this principle, the PPAT must examine and provide correct information so that
there is no misunderstanding that is detrimental to one of the parties to the agreement
(Miru, 2020).

The prudential principle in executing PPAT duties is regulated by Government Regulation
of the Republic of Indonesia Number 24 of 1997 jo. Government Regulation Number 18
of 2021 concerning Land Registration, and Minister of Agrarian Affairs and Spatial
Planning/Head of the National Land Agency Regulation Number 9 of 2019 concerning
the Amendment to Ministerial Regulation Number 3 of 2017 concerning PPAT. The
prudential principle of PPAT also refers to the PPAT Code of Ethics, which regulates the
ethics and responsibilities of the PPAT professionals in carrying out their duties, including
ensuring that all documents and legal processes in making land deeds are by applicable
legal provisions and do not harm other parties, including the rights of children in the
transaction.

3.1. The Role of the PPAT in Drafting Property Sale Deeds for Minors Under
Guardianship

1) Verification of Documents and Ownership Status

PPAT is a public official with the authority to make deeds. The main duty of PPAT is to
carry out part of the land registration activities by making authentic deeds as evidence
of certain legal acts regarding land rights or Ownership Rights for Apartment Units. The
acts referred to are regulated in Article 2 paragraph (2) of the Government Regulation
on PPAT (Peraturan Pemerintah tentang PPAT), which are "sale and purchase, exchange,
grant, capital (equity) investment, distribution of jointly owned rights, granting of
Building Use Rights or Right of Use over Freehold Land, granting of Mortgage Rights,
and issuance of a power of attorney to encumber land with Mortgage Rights".

Before making a deed regarding the transfer of land rights, the PPAT must check the
complete identity of the appearing parties and examine the land rights certificate at the
Land Office. The PPAT deed must be made based on the format of Government
Regulation Number 8 of 2012 concerning the Implementation of Land Registration. The
PPAT must be careful and professional when making the deed. Careful means that the
PPAT must base its actions on complete information and documents to ensure legality
in decision-making. Professionalism means that the PPAT must comply with the
provisions of laws and regulations and the code of professional ethics (Muhammad,
2001).

The PPAT is obliged to examine all relevant facts based on the applicable laws and
regulations, verify the completeness and validity of documents, and listen to the
statements of the appearing parties as the basis for considerations to be outlined in the
deed. Several aspects that the PPAT must consider in carrying out his/her duties
(Suwondo & Saputra, 2019):
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a) Subject of land rights, namely a person or legal entity who owns a land rights
certificate;

b) Object of land rights, namely a plot of land owned with a land rights basis by a person
or legal entity.

¢) Land rights basis, namely physical and legal data, which are used to issue a land
rights ownership certificate at the land office.

d) The capacity to act in law refers to an individual's ability to perform legal actions

Although, according to the law, everyone without exception can have rights, not
everyone is allowed to exercise their rights. One of them is a minor (Simanjuntak, 2021).
Minors cannot transfer their land rights without the intermediary of a guardian because,
legally, they are not considered competent to carry out such actions (Setiyowati &
Khasanah, 2023). The competence in question is the legal ability to carry out an
agreement (Miru & Pati, 2018).

The provisions regarding the age of adulthood in law are quite diverse. In the Marriage
Law and UUJN, a person is considered an adult if he is 18 years old or has been married.
Therefore, the management of the assets of minors is carried out through guardianship.
In this case, the guardian acts for and on behalf of the child who is not yet legally
competent. Guardianship can be carried out by the longest-living father or mother, by a
party appointed by the parents, by the court, or by an association, foundation, or charity,
as regulated in Articles 345 to 365a of the Indonesian Civil Code.

Transferring land rights must meet material and formal requirements (Abaidata, 2021).
Therefore, the sale of property owned by minors must obtain approval from the court
(Heriyani & Yuniarlin, 2023). The administrative requirements for transferring property
owned by minors are the determination of child guardianship and a sales permit from
the Religious Court for Muslim citizens or permission from the District Court for non-
Muslim citizens (Purwiningsih & Darmad). In practice, the process of sales property
owned by minors under guardianship is as follows (Rini & Arpangi, 2023):

a) Preparation

At this stage, the certificate is checked online through the land office’s “Mysertipikat”
website. If the certificate is by the list in the application, the land office will issue the
results of the checking history to the PPAT.

b) Drafting

The PPAT deed as an authentic deed must be made based on the specified format
(Keumala and Setyorini, 2023):

(1) The beginning of the deed, which contains, among other things, the title, serial
number, year of deed making, full name of the PPAT, and legal basis for the PPAT's
authority.

(2) The body of the deed, consisting of:

(a)The position of the person appearing
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The position of the person appearing indicates the authority or basis for the actions or
actions taken by the person appearing. In this case, the longest-living parent acts as the
guardian of the minor child and obtains such authority based on the district court's
determination.

(b) Contents of the deed

The deed contains the parties' wills and desires, namely the object agreed upon, the
certificate holder's name, and the evidence used as the legal basis for the action.

(c) Closing of the deed
The parties sign the deed, witnesses, and the PPAT immediately after the deed is read.
c) Registration

Registration of a deed of sale and purchase at the land office must include several
documents required for transferring land rights due to the sale and purchase.

2) Protection of Children's Rights in Sale and Purchase Transactions

Based on the research, there is a case related to the sale of immovable assets of a minor
child by a guardian without knowing the BHP before the PPAT. The case is related to
immovable property owned by AL as a husband, who died on September 24, 2015, and
based on the certificate of inheritance issued by the Head of Panakukkang District dated
October 16, 2015, it is known that AL's heirs are:

1) Mrs. Y was born on August 18, 1969 (47 years old)
2) AHWL was born on July 05, 2006 (10 years old)
3) NAWL was born on January 21, 2013 (4 years old)

The property that originally belonged to AL was transferred to the heirs, namely Mrs. Y,
AHWL, and NAWL, as stated in the certificate. However, based on regulations regarding
the implementation of land registration, minors cannot yet transfer land rights, so AHWL
and NAWL cannot appear in person but must be represented by a guardian appointed
by the court.

The application for guardianship in court is accompanied by a request for permission to
sell property that the heirs jointly own. In this case, Mrs. Y, as the longest-living parent,
filed an application at the Makassar District Court to become the guardian of the minor
children, namely AHWL and NAWL. Furthermore, the judge, through a court ruling,
determined Mrs. Y as the longest living parent to be the legal guardian for AHWL and
NAWL and gave permission to represent them to transfer rights to the property.

Based on this ruling, Mrs. Y, as the guardian, appeared before one of the PPAT in
Makassar to conduct a sale and purchase transaction together with Mr. J, the buyer of
the land and building. In this case, the PPAT only used the court ruling as the basis for
Mrs. Y's authority to act as a guardian in selling jointly owned property with a minor
child.

The sale of a minor child's property should be carried out to meet the child's needs. If
the sale is made without the knowledge of the BHP, the BHP cannot supervise so that
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the act does not harm the child. In addition to having an impact on the minor child, a
sale without the BHP's knowledge also has an impact on the buyer. A buyer in good faith
is a buyer who does not know and should not know that there are defects in transferring
rights to the land purchased (Tanoto & Rusyad, 2022).

Based on the results of interviews with 30 PPAT respondents, none of them have ever
involved BHP as a supervising guardian in making a deed of sale and purchase of
property for minors under guardianship. All respondents only used court decisions as the
basis for giving the guardian authority to represent the child's interests. Although in
2021, there was an appeal to PPAT to coordinate with BHP in the sale of property for
minors, all respondents thought that a court decision granting permission to sell the
object of joint property was sufficient as a basis for transferring the sale and purchase
because it was accompanied by a permit to sell the object described in the decision. It
has become a common practice because the Land Office also does not require the
involvement of BHP in the transfer of property for minors.

In this case, the position of BHP as the supervising guardian in the sale of assets
belonging to a minor is as an identifying witness. BHP must accompany the sale, and
BHP's position as the supervising guardian must be stated in the comparison of the deed
of sale to avoid legal problems in the future. An identifying witness, also known as an
attested witness, is a witness brought by a party who is not known to the PPAT. Its
function is to introduce the party to the PPAT, and the identity and authority of this
witness are then stated in the contents of the deed right after the description of the
contents of the deed (Tauratiya & Danni, 2023).

Based on the results of the interview with Mrs. ST (Guardian of AHWL and NAWL), she
did not know that there was a rule that required permission from BHP to sell assets
jointly owned by minors. The proceeds from the sale of the assets that had been sold
were used for family living expenses and education costs for AHWL and NAWL (June
2024). Furthermore, Mr. JJ (buyer) also stated that he did not know about the
requirement to notify BHP as the supervisor because, in the transaction, the PPAT only
requested a court order containing a sale permit as a basis for transferring it to the buyer
(December 2024).

In judicial practice, not all requests for the appointment of a guardian are granted by
the Judge. In granting the application, the Judge requires evidence from the applicant
regarding his position as a guardian by requesting an attachment of the child's birth
certificate and the married couple's death certificate. In addition, the Judge also listens
to the testimony of witnesses who are generally the closest family of the minor.
Meanwhile, to grant permission to sell, the Judge must first hear the applicant's
explanation and reasons for selling the property belonging to the minor. Based on this,
the Judge granted the guardian's request and permission to sell the minor's assets. In
addition, the court also did not provide a copy of the decision to BHP because it was the
responsibility of the guardian concerned.

3.2. The Role of BHP in Supervising and Protecting Children's Rights

In recent years, the supervision of minor guardianship has increasingly attracted
significant attention (Huang & Zhou, 2024). The transfer of a decedent's assets to their
heirs is a legal issue that frequently arises after death (Keumala, 2023). Legal protection
in the application for the appointment of a guardian to sell property owned by a minor
aims to prevent the guardian's misuse of the child's assets. It is a preventive measure
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against potential inheritance disputes in the future. The main objective is to ensure that
managing the child's assets is carried out in the child's best interests and can be
accounted for when the child has reached adulthood. One form of legal protection is the
involvement of BHP as a supervising guardian.

BHP is an agency within the Republic's Ministry of Law, which has the duties of
guardianship, custody, and handling inheritances without legal power. In addition, BHP
is authorized to open and register wills and carry out functions as a curator (Bidasari,
2016).

Article 1 number 1 of the Regulation of the Minister of Law and Human Rights of the
Republic of Indonesia Number 7 of 2021 concerning the Organization and Work
Procedures of the BHP stipulates that "BHP is a technical implementing unit under the
Directorate General of General Legal Administration." The main role of the BHP is as a
supervisory guardian for the actions of the guardian, be it the father or mother who lives
the longest, especially regarding the supervision and sale of the assets of minors to
ensure that there are no violations of the law (Zulkifli et al., 2023).

The sale of minors' assets, whether obtained through inheritance or direct ownership of
the child, cannot be carried out directly before the PPAT but through determining a
guardian for the child and notifying the guardianship to the BHP. Based on the interview
results (Hadariah, 2024), the sale of minors' assets must have the BHP's permission. In
this context, the court must first ask for an opinion from the BHP before determining a
sales permit. The court may not ignore the role of the BHP in determining a permit to
sell assets of minors as regulated in Article 418 of the Indonesian Civil Code. The court
should only appoint a guardian first and report the guardianship to the BHP; then, the
guardian must conduct an inventory of the minor's assets. After conducting an inventory
and being sworn in by the BHP to the guardian to act on behalf of the minor, if the
guardian wishes to sell the minor's assets, the guardian must notify the BHP of this
desire. The sale can be made after obtaining written approval from the BHP or if the
judge has summoned the BHP to determine the granting of a permit to sell. If the sale
is made in a place that the BHP can reach, then the BHP can also witness the sale of the
child's assets before the PPAT, but if the place of sale is far away, then the sale is
sufficient with written permission from the BHP.

Guardianship to sell assets of minors applies to all groups as regulated in several related
regulations. Permission to sell assets of minors is not only for joint ownership between
the longest-living parent and the minor but also if the minor has assets owned by
him/herself in his/her name; it is also necessary to notify the BHP regarding the sale to
be made of the child's assets so that the minor's assets are protected, and the proceeds
of the sale are for the benefit of the child. Guardianships that must be notified to the
BHP include guardianship by the father or mother, guardianship ordered by the father
or mother, guardianship ordered by the court, and guardianship by associations,
foundations, and charities as regulated in Article 368 jo. 369 of the Indonesian Civil Code
(Tana, 2024).

Based on the provisions related to the sale of immovable assets of minors, according to
the author, the sale made by the guardian of the assets of minors does not meet the
requirements. It is based on Article 418 of the Indonesian Civil Code, which stipulates
that "Boards and councils may not be excluded from any interference ordered to them

441



in the provisions of the law. All acts and agreements contrary to the provisions above
are void and worthless".

Although, according to several PPATSs, notification to the BHP is not an obligation of the
PPAT but rather an obligation of the guardian, the PPAT, as an official who makes a deed
of sale and purchase of assets of minors must provide legal counseling to the general
public regarding what deed will be made by the PPAT and what must be done by the
party appearing about the legal act that will be carried out as regulated in the PPAT code
of ethics. About PPATs who do not know about the provisions for notification of the sale
of assets of minors to BHP, the PPAT as an official should first find out the provisions
related to the transfer of rights to assets of minors that will be carried out before him,
so that the PPAT is not only the maker of the deed, but can also carry out his duties to
provide legal counseling. Suppose the PPAT does not provide legal counseling because
the notification is not an obligation of the PPAT. In that case, this will also impact the
deed made before him, which can be detrimental to the parties related to the deed.

The sale of minors' assets should be notified to the BHP after the determination of the
guardian as regulated in Article 368 jo. 395 of the Indonesian Civil Code, the sale must
be done publicly before the BHP as the supervising guardian. This aims to protect the
rights of minors incapable of carrying out legal acts before the PPAT. Suppose the
provisions of Article 368 in conjunction with Article 395 of the Indonesian Civil Code are
not carried out by the guardian and cause losses to the child. In that case, the minor
has the right to sue the guardian regarding the losses of the minor as regulated in Article
414 of the Indonesian Civil Code, which stipulates that "All legal claims filed by the minor
against his guardian in connection with his acts, shall expire ten years after the date of
majority".

Although the oldest living parent is required to notify the BHP about the existence of
guardianship, based on Article 369 of the Indonesian Civil Code, the court clerk also
notifies the BHP that there is a judge's decision regarding guardianship. This notification
aims to allow the BHP to function as a supervising guardian. The following are the steps
taken by the BHP as a supervising guardian after the court decision (Tafonao &
Butarbutar):

1) Announce the judge's decision regarding the existence of guardianship;

2) Order the guardian of a minor child before carrying out his duties to be sworn in first
by the BHP;

3) Order the guardian to register all the inheritance of the minor child;

4) Notify the guardian to provide an annual calculation of accountability for the child's
inheritance;

5) Provide supervision of the inheritance under guardianship;

6) Order the guardian to make final accountability for the child's inheritance to the
supervising guardian;

7) The BHP routinely monitors the child and the child's guardian.

Based on the research results, BHP can take legal action if the tasks given based on
existing regulations are not carried out properly. BHP cannot work optimally as a

442



supervisory guardian because BHP can only sue a guardian if the guardian directly
notifies BHP regarding his guardianship. The legal efforts taken by BHP are to sue
through litigation in the court that issued the guardianship determination by revoking
the guardian's permission if he is negligent in carrying out his duties to report the child's
assets every year, does not notify BHP if the assets are to be sold, the guardian is
wasteful and does not use the proceeds of the sale for the benefit of the child. Such as
the action currently being taken by BHP against a guardian in Soppeng Regency, where
the guardian did not conduct an inventory, was a wasteful guardian, and did not ask
BHP for permission to sell the child's assets under his guardianship, so BHP filed a lawsuit
with the Soppeng District Court to revoke the guardianship of the guardian.

According to the author, the parties that play a role in supporting the active role of BHP
in the sale of assets of minors are:

1) Court

The court should provide a copy of the decision to BHP as a preventive measure if the
guardian does not provide direct notification to BHP regarding his guardianship. BHP
should summon the guardian to be sworn in as a guardian based on a copy of the
decision provided by the court clerk.

2) PPAT

PPAT is not a party that is required to provide notification of guardianship to BHP.
However, PPAT, as the party who makes the deed of sale based on the code of ethics,
is obligated to provide legal counseling to the general public. PPAT should notify the
party who wants to sell the minor's assets, in this case, the seller, to notify BHP, report
what assets the minor has, and conduct a sale attended by BHP as the supervising
guardian. Furthermore, PPAT may also involve BHP as a witness in the sale and deed,
reinforcing that the transaction was conducted with the knowledge and supervision of
the competent authority.

If a conflict occurs that cannot be resolved peacefully, then the party who feels aggrieved
can take the following dispute resolution efforts:

1) Litigation

Litigation is a dispute resolution process in court. The final result of dispute resolution
through litigation is a win-lose solution (Lathif & Habibaty, 2019). When associated with
the problems studied by the author, BHP can file a cancellation in court against the sale
of assets of minors carried out by guardians without the knowledge of BHP. However,
the judge cannot immediately decide whether the sale is null and void or can be cancelled
because the judge must first verify the applicant's files, and BHP must be able to prove
that the sale can harm the minor concerned.

2) Non-litigation

Non-litigation efforts are also known as Alternative Dispute Resolution, which is a dispute
resolution outside the court through consultation, negotiation, mediation, conciliation, or
expert assessment (Usman, 2012).

Based on the previous description, it is known that BHP has not been able to carry out
its role optimally in supervising the assets of minors because there are no regulations
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that specifically regulate the role of BHP. In carrying out its duties, BHP requires support
from various parties, such as the court and PPAT. BHP must ensure that the guardian
manages the assets of minors properly and always prioritizes the interests of the child.
If there is misappropriation by the guardian of the assets of minors, BHP can take legal
action, provided that the guardianship has been reported to BHP. Regarding the role of
BHP in supervising guardians, legal certainty is needed through a set of laws and
regulations that operationally support its implementation. In addition, empirically, these
laws and regulations must be applied consistently and consequently by the competent
authorities.

4. Conclusion

PPAT must be careful and professional, always apply prudential principles, and comply
with the PPAT code of ethics when carrying out its duties. In making deeds, including
deeds of sale of property belonging to minors under guardianship, PPAT must pay
attention to all provisions relating to the legal act. Based on our research, PPAT has so
far only used the determination of a guardian by the court as the basis for making deeds
of sale of property belonging to minors, with the consideration that the court's
determination has included permission for the guardian to represent the interests of the
child. In fact, PPAT must also provide counselling to the guardian so that they can first
notify the BHP of the plan to sell the assets of the minor. If there is an abuse of authority
by the guardian, the BHP can file a request with the court to revoke the granting of
permission to the guardian. The abuse of authority in question, among others, if the
guardian does not report the child's assets every year, does not notify the BHP before
selling assets, is wasteful, or does not use the proceeds from the sale of assets for the
benefit of the child. Therefore, to optimize the role of BHP in protecting the management
of property owned by minors, more specific arrangements are needed through
government regulations, socialization to the community about the role of BHP as a
supervisory guardian, and the development of an information system integrated with the
court so that BHP can find out the number of determinations of guardianship of minors
in its work area. This step is a preventive effort to prevent abuse of the guardian's power
while protecting minors under guardianship.

5. References
Journals:

Abaidata, Y. 2021. Legal Review on the Transfer of Land Rights (Buying and Selling) to
Minors. Estudiante Law Journal, Vol. 3, No. 3, p. 344-357, accessed from
https://ejurnal.ung.ac.id/index.php/eslaw/article/view/16216/6087.

Ablyatipova, N, A., & Volkova, 1., Yu. 2022. Protection of Property Rights of Minors: The
Analysis of the Consistency of Law Enforcement Practice. Legal Concept =
Pravovaya paradigma, Vol. 21, No. 1: p.84-90. doi:
https://doi.org/10.15688/Ic.jvolsu.2022.1.12, accessed from
https://j.jvolsu.com/index.php/en/component/attachments/download/2584

Aditama, P, N. 2018, Tanggung Jawab Pejabat Pembuat Akta Tanah Dalam Memberikan
Perlindungan Hukum Bagi Para Pihak Pada Peralihan Hak Atas Tanah Melalui
Jual Beli. Lex Renaissance, Vol. 3, No. 1: p.189-205, accessed from
https://journal.uii.ac.id/Lex-Renaissance/article/download/12739/pdf

444


https://ejurnal.ung.ac.id/index.php/eslaw/article/view/16216/6087
https://j.jvolsu.com/index.php/en/component/attachments/download/2584
https://journal.uii.ac.id/Lex-Renaissance/article/download/12739/pdf

Analiansyah., Widyanto, Anton., & Sam’ani. 2024. Child Guardianship in Indonesian
Legislation Regulation. Jurnal Iimiah Islam Futura, Vol. 24, No. 2: p.533-560,
accessed from https://jurnal.ar-
raniry.ac.id/index.php/islamfutura/article/view/22786/10279

Annisa, C., Suriyaman, & Marwah. 2021. Pembatalan Akta Jual Beli Yang Dibuat Oleh
Camat Selaku Pejabat Pembuat Akta Tanah Sementara. Indonesia Journal of
Criminal  Law, Vol. 3, No. 2: p.245-260, accessed from
https://journal.ilininstitute.com/index.php/1JoCL/article/view/1409

Bazar, B, N, K., & Silviana, A. 2021. Perlindungan Hukum Terhadap Hak dan Kewajiban
Pejabat Pembuat Akta Tanah. Jurnal Notarius, Vol. 14, No. 1: p.29-38, doi:
https://doi.org/10.14710/nts.v14i1.37599, accessed from
https://ejournal.undip.ac.id/index.php/notarius/article/view/37599/19100

Bidasari, A., 2016. Eksistensi Kewenangan Balai Harta Peninggalan Atas Orang Yang
Dinyatakan Tidak Hadir (Afwezigheid). Jurnal Panorama Hukum, Vol. 1, No. 2:
p.29-42, doi: https://doi.org/10.21067/jph.v1i2.1414, accessed from
https://ejournal.unikama.ac.id/index.php/jph/article/view/1414/pdf 2

Heriyani, E., & Yuniarlin, P. 2023. Implementation of Land Sale and Purchase Agreement
Owned by Minors in Bantul Regency Indonesia. International Journal of Social
Science And Human Research, Vol. 6, No. 1: p.448-452, doi:
10.57185/joss.v3i7.337, accessed from https://joss.al-
makkipublisher.com/index.php/js/article/view/337

Huang, W. & Zhou, X. 2024. Problems and Improvement of The Guardianship
Supervision System for Minors in the Civil Code. International Journal of
Education and  Humanities, Vol. 14, No. 1: p.63-67, doi:
https://doi.org/10.54097/mxj1q335, accessed from
https://drpress.org/ojs/index.php/ijeh/article/view/21237/20785

Ilyas, A, & Hamzah. 2022. Administrative Land Conflicts and Reforming State-Owned
Enterprises in Indonesia. Hasanuddin Law Review, Vol. 8, No. 2: p.186-193,
doi: 10.20956/halrev.v8i2.2362, accessed from
http://pasca.unhas.ac.id/ojs/index.php/halrev/article/view/2362

Keumala, D. 2023. The Dialectic of Notary Inheritance Deed Arrangement. Yuridika, Vol.
38, No. 1: p.143-158. doi: https://doi.org/10.20473/ydk.v38i1.37787, accessed
from https://e-journal.unair.ac.id/YDK/article/view/37787

Larasati., Adillah, S, U., & Listyawati, P, R. 2022. The Responsibility of the Guardian for
the Transfer of Land Rights to the Children Due to Instruction. Su/tan Agung
Notary Law Review (SANLaR), 4(2), p.570-580, doi:
http://dx.doi.org/10.30659/sanlar.4.2.570-580, accessed from
https://jurnal.unissula.ac.id/index.php/SANLaR/article/view/23153.

Lathif, A, & Habibaty, D. 2019. Disparatis Sengketa Jalur Litigasi Pada Polis Asuransi
Syariah dan Putusan Pengadilan. Jurnal Legisiasi Indonesia, Vol. 16, No. 1:
p.78-88, accessed from
https://scholar.google.co.id/citations?view op=view citation&hl=en&user=YF
tBBHMAAAAJ&citation for view=YFtBEBHMAAAAJ:qjMakFHDy7sC

445


https://jurnal.ar-raniry.ac.id/index.php/islamfutura/article/view/22786/10279
https://jurnal.ar-raniry.ac.id/index.php/islamfutura/article/view/22786/10279
https://journal.ilininstitute.com/index.php/IJoCL/article/view/1409
https://ejournal.undip.ac.id/index.php/notarius/article/view/37599/19100
https://ejournal.unikama.ac.id/index.php/jph/article/view/1414/pdf_2
https://joss.al-makkipublisher.com/index.php/js/article/view/337
https://joss.al-makkipublisher.com/index.php/js/article/view/337
https://drpress.org/ojs/index.php/ijeh/article/view/21237/20785
http://pasca.unhas.ac.id/ojs/index.php/halrev/article/view/2362
https://e-journal.unair.ac.id/YDK/article/view/37787
https://jurnal.unissula.ac.id/index.php/SANLaR/article/view/23153
https://scholar.google.co.id/citations?view_op=view_citation&hl=en&user=YFtB8HMAAAAJ&citation_for_view=YFtB8HMAAAAJ:qjMakFHDy7sC
https://scholar.google.co.id/citations?view_op=view_citation&hl=en&user=YFtB8HMAAAAJ&citation_for_view=YFtB8HMAAAAJ:qjMakFHDy7sC

Mamesah, C, E., Baftim, F., & Kermite, ], A,. 2020. Penunjukan Wali dalam Menjalankan
Kuasa Asuh Terhadap Anak Menurut Undang-Undang Perlindungan Anak dan
Undang-Undang Perkawinan. Lex Privatum, Vol. 8, No. 4: p.162-170, accessed
from
https://ejournal.unsrat.ac.id/v3/index.php/lexprivatum/article/view/30979

Marwah, 2017. Asas Iktikad Baik dalam Perjanjian Kredit Pemilikan Rumah.
Jurisprudentie: Jurusan IImu Hukum Fakultas Syariah Dan Hukum, Vol. 3, No.
1: p.85-94, doi: https://doi.org/10.24252/jurisprudentie.v3i1.3627 accessed
from https://journal.uin-
alauddin.ac.id/index.php/Jurisprudentie/article/view/3627.

Pratiwi, Y, D. 2019. Harmonisasi Perlindungan Harta Kekayaan Anak Perwalian melalui
Penguatan Peran Wali Pengawas. Jurnal Suara Hukum, Vol. 1, No. 1: p.61-90,
accessed from
https://journal.unesa.ac.id/index.php/suarahukum/article/view/4285.

Purwiningsih, S., & Darmad, N, S., 2024. Legal Protection for Minors in Burdening Their
Own Fixed Assets. Sultan Agung Notary Law Review (SANLaR), Vol. 6, No. 1:
p.101-115, doi: http://dx.doi.org/10.30659/sanlar.v6i1.35951 accessed from
https://jurnal.unissula.ac.id/index.php/SANLaR/article/view/35951

Rayu, A, A, B., Patittingi, F., & Nur, S., S. 2022. Perlindungan Hukum Ahli Waris Lainnya
dalam Pembuatan Akta Jual Beli Antara Orang tua dan Anak. Amanna Gappa,
Vol. 30, No. 1: p.55-64, accessed from
https://journal.unhas.ac.id/index.php/agjl/article/view/21983

Rini, S, & Arpangi. 2023. Peranan PPAT (Pejabat Pembuat Akta Tanah) Dalam
Pembuatan Akta Jual Beli Perumahan. Jurnal Iimiah Sultan Agung, Vol. 2, No.
1: p. 507-508, accessed from
https://jurnal.unissula.ac.id/index.php/JIMU/article/view/31320/8406

Setiyowati, & Khasanah, D, U. 2023. Determination Of Parents As Guardians Of Biological
Children Who Are Still Minors In The Sale And Purchase Of Land Rights
(Analysis of the Determination of the Semarang Religious Court Case No.
396/Pdt.P/2022/PA.Smg). UNTAG Law Review (ULREV), Vol. 7, No. 1: p. 53-
61, DOI: 10.56444/ulrev.v7i1.4105, accessed from
http://jurnal.untagsmg.ac.id/index.php/ulrev/article/view/4105.

Suwondo, D, & Saputra, I. 2019. Peran dan Tanggungjawab Pejabat Pembuat Akta
Tanah dalam Pelaksanaan Kegiatan Pendaftaran Tanah. Jurnal Hukum
Unissula, Vol. 35, No. 2: p.194-197, doi:
http://dx.doi.org/10.26532/jh.v35i2.11053, accessed from
https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/11053

Svetlana, V. 2021. Specifics Of Legal Regulation Of Property Relations Of Minor
Family Members. p.165-173. accessed from https://vestnik-
hss.kemsu.ru/en/nauka/issue/2736/view

Tafonao, I, R., & Butarbutar, E, N. 2023. Pelaksanaan Tugas Balai Harta Peninggalan
Kota Medan Selaku Wali Pengawas Warisan Anak. Jurnal Profil Hukum, Vol. 1,
No. 2: p.75-76, accessed from
https://ejournal.ust.ac.id/index.php/JPH/article/view/3153

446


https://ejournal.unsrat.ac.id/v3/index.php/lexprivatum/article/view/30979
https://journal.uin-alauddin.ac.id/index.php/Jurisprudentie/article/view/3627
https://journal.uin-alauddin.ac.id/index.php/Jurisprudentie/article/view/3627
https://journal.unesa.ac.id/index.php/suarahukum/article/view/4285
https://jurnal.unissula.ac.id/index.php/SANLaR/article/view/35951
https://jurnal.unissula.ac.id/index.php/JIMU/article/view/31320/8406
http://jurnal.untagsmg.ac.id/index.php/ulrev/article/view/4105
https://jurnal.unissula.ac.id/index.php/jurnalhukum/article/view/11053
https://vestnik-hss.kemsu.ru/en/nauka/issue/2736/view
https://vestnik-hss.kemsu.ru/en/nauka/issue/2736/view
https://ejournal.ust.ac.id/index.php/JPH/article/view/3153

Tanoto, D., & Rusyad, A, N. 2022. Perlindungan Hukum terhadap Pembeli Beritikad Baik
atas Jual Beli Hak atas Tanah. Jurnal Kertha Semaya, Vol. 10, No. 7: p.1650-
1662, doi: https://doi.org/10.24843/KS.2022.v10.i07, accessed from
https://ojs.unud.ac.id/index.php/kerthasemaya/article/download/87122/4481
5

Tauratiya, & Danni, R. 2023. Tinjuan Yuridis Tanggungjawab Saksi Instrumentair
Terhadap Isi Akta Notaris. Refleksi Hukum: Jurnal Ilmu Hukum, Vol. 8, No. 1:
p.1-16, doi: https://doi.org/10.24246/jrh.2023.v8.i1.p1-16 accessed from
https://ejournal.uksw.edu/refleksihukum/article/download/7434/2714/45766

Zulkifli, S., Aritonang, A, H, C., & Noor, T. 2023. Kedudukan dan Kewenangan Balai Harta
Peninggalan (BHP) dalam Perwalian Sebagai Pengawas Anak Dibawah Umur
(Studi Pada Balai Harta Peninggalan Medan). Jurnal Rectum. Tinjauan Yuridis
Penanganan  Tindak Pidana, Vol. 5, No. 3: p.359-367, doi:
http://dx.doi.org/10.46930/jurnalrectum.v5i3.3796, accessed from
https://jurnal.darmaagung.ac.id/index.php/jurnalrectum/article/view/3796

Books:

Keumala, D., & Setyorini, D., 2023, Akia-Akta PPAT dan Tata Cara Pembuatannya.
Depok: Rajawali Buana Pusaka.

Miru, A., & Pati, S., 2018. Hukum Perikatan. Penjelasan Makna Pasal 1233 sampai 1456
BW. Jakarta: RajaGrafindo Persada.

Miru, Ahmadi, 2020. Hukum Kontrak & Perancangan Kontrak. Jakarta: RajaGrafindo
Persada.

Muhammad, Abdulkadir, 2001, Etika Profesi Hukum. Bandung: Citra Aditya Bakti.
Salim, 2018, 7eknik Pembuatan Akta Perjanjian (TPA II). Jakarta: RajaGrafindo Persada.
Santoso, Urip, 2019, Pendaftaran dan Peralihan Hak atas Tanah. Jakarta: Kencana.
Simanjuntak, P, N, H., 2021, Hukum Perdata Indonesia. Jakarta: Kencana.

Trisnomurti, Ria, 2019. Notaris dan Teknik Pembuatan Akta Notaris. Makassar: Pustaka
Pena Makassar.

Usman, Rachmadi, 2012, Mediasi di Pengadilan: Dalam Teori dan Praktik. Jakarta: Sinar
Grafika.

Regulation:

Decree of the Minister of Agrarian Affairs and Spatial Planning/Head of the National Land
Agency of the Republic of Indonesia Number 112/KEP-4.1/I1V/2017 concerning
the Ratification of the Code of Ethics of the Association of Land Deed Officials

Government Regulation Number 24 of 1997 jo. Government Regulation Number 18 of
2021 concerning Land Registration

Government Regulation Number 29 of 2019 concerning the Requirements and
Procedures for the Appointment of Guardians

447


https://ojs.unud.ac.id/index.php/kerthasemaya/article/download/87122/44815
https://ojs.unud.ac.id/index.php/kerthasemaya/article/download/87122/44815
https://ejournal.uksw.edu/refleksihukum/article/download/7434/2714/45766
https://jurnal.darmaagung.ac.id/index.php/jurnalrectum/article/view/3796

Government Regulation Number 37 of 1998 jo. Government Regulation Number 24 of
2016 concerning the Regulations for the Position of Land Deed Official

Government Regulation Number 9 of 1975 concerning the Implementation of Law No. 1
of 1974 concerning Marriage

Indonesian Civil Code
Law No. 1 of 1974 jo. Law No. 16 of 2019 concerning Marriage

Regulation of the Minister of Agrarian Affairs and Spatial Planning/Head of the National
Land Agency of the Republic of Indonesia Number 16 of 2021 concerning the
Third Amendment to the Regulation of the State Minister for Agrarian
Affairs/Head of the National Land Agency Number 3 of 1997 concerning
Provisions for the Implementation of Government Regulation Number 24 of
1997 concerning Land Registration

Regulation of the Minister of Law and Human Rights of the Republic of Indonesia Number
7 of 2021 concerning the Organization and Work Procedures of the Balai Harta
Peninggalan

Interview:

Interview with Mr. Efraim Tana as Senior Expert Civil Curator, Balai Harta Peninggalan
in Makassar, on November 15, 2024, and December 7, 2024.

Interview with Mrs. Hadariah as Senior Expert Civil Curator, Balai Harta Peninggalan in
Makassar, on August 21, 2024.

Interview with Mrs. 1] as Guardian of a Minor, on December 6, 2024.

Interview with Mrs. ST as Guardian of a Minor, on December 2, 2024.

448



