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Absract. In Islamic banks, the success or failure of debtors in paying their
obligations to Islamic banks has a direct effect on wealth creation for depositors
and owners, even for bank employees. The more successful debtors are in paying
their obligations and/or providing income to the bank, the higher it will create
wealth for depositors and other stake holders. However, the interests of debtors
who have a vital role are still not fully accommodated in the agreement set forth
in the Islamic bank financing contract. This is because the articles of financing
contracts still contain clauses that are burdensome to debtors, namely
amercement clause imposed on debtors when they are late in fulfilling their
obligations to Islamic banks. The purpose of this study is to describe (1) the
application of amercements in financing contracts in Islamic banking (2) the
implications of applying amercements in Islamic banking financing contracts to
the principles of justice and expediency (3) example of deed of financing in
Islamic banking. This study uses sociological juridical methods to find out the
exposure or explain legal phenomena as law in action, described as empirical
social phenomena at PT. Bank Syariah Indonesia Cirebon Area, whether the
implementation of amercements in the financing agreement has there been a
match between the applicable regulations and the social reality. The results of
this study conclude as follows: Based on the opinion of the majority of scholars’,
amercements for lateness, negligence and breaking promises are not allowed by
syara', when the original obligation is in the form of debts or even payments,
because these amercements can be categorized as usury and the law becomes
law usury so that it is forbidden by sharia.

Keywords: Amercements; Justice; Benefit; Islamic; Bank.
1. Introduction

Sharia is aimed at creating or developing human problems or welfare (magashid
al-syari'ah), so Islamic banks must aim at the welfare of mankind. There are four
stakeholder groups closest to an Islamic bank, namely owners (shareholders),
directors and employees, customers using funds (debtors), and customers
supplying funds (depositors). The four stakeholder groups must obtain a fair
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increase in welfare from Islamic banks. The measure of increasing welfare for
each stakeholder is reflected in the return on equity (ROE), remuneration of
employees and directors, business development of debtors, and return on
investment (ROI) of depositors.? In relation to the creation of this welfare, there
are special characteristics for Islamic banks that are different from those of
conventional banks. Namely, Islamic banks are institutions that facilitate the
creation of direct wealth-creation between stakeholders. In the banking
business, wealth creation begins with debtors, then flows to other stakeholders.

In Islamic banks, the success or failure of debtors in paying their obligations to
Islamic banks has a direct effect on wealth creation for depositors and owners,
even for bank employees. The more successful debtors are in paying their
obligations and/or providing income to the bank, the higher it will create
prosperity for depositors, and other stakeholders, and vice versa. This happens
because the returns given by Islamic banks to their depositors are generally
determined based on the principle of profit sharing (revenue sharing). In other
words, the income received by the bank is directly distributed to depositors and
owners of Islamic banks. The greater the Islamic bank earns income from the
payment of obligations of its debtors,

Default of payment (failure to pay) debtors/customers is caused by the
irresponsible attitude of customers to pay their installments on time, besides
that there are also a few customers who actually face money problems and fail
to pay their installments on time.2

The application of the amercements contained in the Fatwa of the National
Sharia Council if observed carefully is not an easy thing, apart from previously
agreed upon, Islamic banks must have clear and firm rules or limits for customers
who are able but do not want to pay, with customers who are unable but have
willingness to pay. Amercements or sanctions are imposed, only on customers
who are able to pay but do not have the will to pay, so that the purpose of this
amercement or sanction is to educate customers' discipline in carrying out their
obligations. Meanwhile, customers who are unable to afford due to force
majeure should not be subject to amercements or sanctions, even Islamic banks
should provide concessions to customers until they are able to perform or fulfill
their obligations.? Force majeure which means "greater power" is an event that
occurs beyond human ability and cannot be avoided so that an activity cannot be
carried out or cannot be carried out properly.

YYuslam Fauzi, Memaknai Kerja, (Jakarta: Mizan, 2012), p. 156

2Nor Azzah Kamri Fadillah Mansor. Aplikasi Konsep al-Murdbahah dalam Penawaran Instrumen di
Institusi Perbankan Islam di Malaysia. API UM. Kuala Lumpur, hal. 138 lihat juga Nur Kholis.
Urgensi ljtihad Akademik dalam Menjawab Problematika Muamalah Kontemporer, Al-Mawarid
Ed. XIV. (2005), p. 191

3Wiroso, Jual Beli Murabahah, (Yogyakarta:Ull Press, 2005), p. 135
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Islamic banks apply amercements to each of their customers who are late or do
not pay installments to the bank on the due date. The amercements imposed are
valid 1 day after the due date. In the sense that when the customer is 1 day late,
either because the customer intentionally neglects his obligations or the
customer is in a state of being unable/unable to pay the installments in that
month, the bank will impose a penalty in the form of a amercement. The amount
of the amercement set by the Islamic bank is 0.00069 of the total monthly
installments. The amount of this amercement is fixed and does not change. The
amercement of 0.00069 is multiplied by the day the customer was late. When a
customer is late in paying an installment for 10 days, the amount of the monthly
installment is multiplied by the amount of the amercement and multiplied by the
10 day delay.*

The application of amercements in Islamic Banks is imposed on every customer
who is late or does not pay installments on the due date regardless of the
background or cause of the delay. Whereas Islam really teaches its people to
tolerate each other and provide space for people who are experiencing
difficulties.

2. Research Methods

The research method is a process, principles and procedures for solving
problems encountered in conducting research, which is an attempt to find,
develop and test the truth of knowledge, which is carried out using scientific
methods.®

2.1. Research Approach

Legal research as a scientific activity must always be related to the meaning that
can be given to law, which is related to the method of approach used. According
to Soerjono Soekanto and Purnadi Purbacaraka, these include:®

law in the sense of science (knowledge);

law in the sense of discipline or system of teaching about reality;
law in the sense of rules and norms;

law in the sense of legal order or written positive law;

law in the sense of an official's decision;

law in the sense of officers;

SO Q0T W

4 Interview with Bank Syariah Indonesia employee Area Consumer Financing Manager (ACFM) Lia
Ikhwatun Khasanah on Monday, March 29, 2021 at Bank Syarah Indonesia (BSI) Cirebon Area
SSutrisno Hadi, Metodologi Research”, Jilid I, (Yogyakarta : ANDI, 2000), p. 4

6Soerjono Soekanto & Purnadi Purbacaraka, Perihal Penelitian Hukum, Alumni, Bandung, 1979, p.
65.
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g. law in the sense of a governmental process;
h. law in the sense of regular and steady behavior;
i law in the sense of the fabric of values.

The approach method used in this research is a sociological juridical approach. In
a sociological juridical approach, law as law in action is described as an empirical
social phenomenon. Thus the law is not only given as a fabric of values, official
decisions, rules and norms, written positive law, but can also be given meaning
as a teaching system about reality, regular and steady behavior, or law in the
sense of an officer. With this approach, it is hoped that if the implementation of
amercements in financing contracts in Islamic banking, there is a match between
the applicable regulations and the social reality. Or in other words, the
compatibility between law in books and law in action or compatibility between
das sollen and das sein.

2.2. Research Specification

The specifications used in this research are descriptive analytical, which is
intended to provide data as accurately as possible about a situation,” by
explaining, describing or disclosing laws and regulations related to applicable
legal theories and the implementation of positive law,® especially those related
to the implications of the application of amercements in sharia banking financing
contracts to the sense of justice and benefit for the parties (customers and
sharia banks), which are then discussed or analyzed according to science and
theories or the opinion of the researchers themselves and finally concludes.®

2.3. Data Sources and Types Study
Sources and Types of Data required in the preparation of this study consists of:

a. Primary Data Source

Primary data sources are data obtained directly from the source, observed, will
be researched and recorded for the first time,° obtained and collected directly
from respondents in the form of information or facts.!! Data directly from
respondents, namely interviews with officials of the Cirebon Area Islamic Bank
and Cirebon District Notaries.

b. Secondary Data Source

’Soerjono Soekanto, op. cit, p. 10

8Margono, Metodologi Penelitian Pendidikan, (Jakarta : Rineka Cipta, 2003), p. 37

Bambang Sunggono, Metodologi Penelitian Hukum, (Jakarta : PT. Raja Grafindo Persada, 2003),
p. 43

¥Marzuki, Metodologi Riset, (Yogyakarta : BPFE Ull, 2003), p. 55

Hsoerjono Soekanto, loc. cit, p. 10 27
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Secondary data sources are data sources used to support basic data,'?obtained
through literature study, which relates to the problem to be studied. Secondary
data in this writing, include:
1) Primary Legal Material
Primary legal materials are in the form of binding basic regulations because they
are issued by the government,*whose contents discuss primary legal materials.
The legal material consists of positive legal rules that are sorted by hierarchy,
starting from the 1945 Constitution to other regulations under it, which include
the Civil Code, the Criminal Code and the Sharia Banking Act No. 21 of 2008.
2) Secondary Legal Material
In the form of all publications about law** and materials that are closely related
to primary legal materials and can help analyze primary legal materials by:*
a) Literature review
b) Literature study in writing this thesis is done by studying library
materials related to the object of research including internet media
which is one source of information that can be used by researchers
because it is a complete and complex source of information.
c) Scientific Discovery Results
d) In the form of writings by legal experts and other relevant documents,
the material of which can be used as a reference for writing this
thesis.
3) Tertiary Law Material
Tertiary legal materials in the form of legal dictionaries and encyclopedias or
other books that support primary legal materials and secondary legal materials.

2.4. Data Collection Techniques

Data collection techniques in the preparation of this thesis is done by:

a. Field Study

Field studies were conducted to obtain primary data, by going directly into the
field by conducting interviews with respondents in a structured manner.
Interview is one method of collecting data by way of communication, namely
contact or personal relationship between data collectors (interviewers) and data

sources (respondents).

b. Literature Study

2p_ Joko Subagyo, Metode Penelitian dalam Teori & Praktek, (Jakarta : PT. Rineka Cipta, 1997, p.
89

13Burhan Ashshofa, Metodologi Penelitian Hukum, Print. Ketiga, (Jakarta : PT. Rineka Cipta, 2001),
p. 103

14peter Mahmud Marzuki, Penelitian Hukum, (Jakarta : Predana, 2000), p. 41

5Soemitro, op. cit., p. 53
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This is done by reading, recording and quoting information from secondary data,
in order to explore theories that have developed in the sciences concerned and
to make interpretations®® and research documents that are closely related to the
research problem.

2.5. Data analysis technique

The data from this study were analyzed descriptively qualitatively, namely by
describing all the findings of primary data and secondary data. The results of the
analysis are used as material to formulate conclusions in order to answer the
problems studied and to formulate suggestions for the parties related to this
research.

3. Results and Discussion

3.1. Overview of Indonesian Islamic Bank (BSI) Cirebon Area
a. History of Indonesian Islamic Bank (BSI) Cirebon Area

Indonesia, as the country with the largest Muslim population in the world, has
the potential to be at the forefront of the Islamic finance industry. Increased
public awareness of halal matter and strong stakeholder support are important
factors in the development of the halal industry ecosystem in Indonesia. This
includes Islamic banks.

Islamic banks play an important role as a facilitator in all economic activities in
the halal industry ecosystem. The existence of the Islamic banking industry in
Indonesia itself has experienced a significant increase and development in the
past three decades. Product innovation, service improvement, and network
development show a positive trend from year to year. In fact, the spirit to
accelerate is also reflected in the number of Islamic banks that take corporate
actions. There is no exception for Sharia Banks owned by State-Owned Banks,
namely Mandiri Syariah Bank, BNI Syariah, and BRI Syariah.

On February 1, 2021, which coincided with 19 Jumadil Akhir 1442 H, it marked
the history of the merging of Bank Syariah Mandiri, BNI Syariah, and BRI Syariah
into one entity, namely Bank Syariah Indonesia (BSI). This merger will unite the
advantages of the three Islamic banks so as to provide a more complete service,
wider reach, and have a better capital capacity. Supported by synergies with
parent companies (Mandiri, BNI, BRI) and the government's commitment
through the Ministry of SOEs, Bank Syariah Indonesia is encouraged to be able to
compete at the global level.

®Mohal Nazir, Metode Penelitian, (Jakarta : Ghalia Indonesia, 1998), p. 111
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The merger of the three Sharia Banks is an effort to create a Sharia Bank that is
the pride of the people, which is expected to become a new energy for national
economic development and contribute to the welfare of the wider community.
The existence of Bank Syariah Indonesia is also a reflection of the face of Islamic
banking in Indonesia which is modern, universal, and provides goodness for all
nature (Rahmatan Lil 'Aalamiin).*’

Bank Syariah Indonesia (BSI) was present in the city of Cirebon on November 1,
2000, at that time BSI was still a Branch Office of Bank Syariah Mandiri (BSM)
whose office was located at Jalan Siliwangi No. 102 Cirebon City (currently the
BSI Siliwangi Sub-Branch Office). At that time BSM was led by Mr. Asep Mulyadi
as the first Branch Head with 28 employees. Bank Syariah Indonesia (BSI) Cirebon
Area, which currently has an office on Jalan Dr. Ciptomangunkusumo No. 89
Cirebon City, is here to facilitate the economic growth of the people of Cirebon
City, Cirebon Regency, Kuningan Regency, Majalengka Regency, Indramayu
Regency, Ciamis City and Regency, Tasikmalaya City and Regency, Banjar City,
and Pangandaran Regency.

Bank Syariah Indonesia (BSI) Cirebon Area has 6 branch offices, 24 sub-branches
and 2 cash offices spread over 8 regencies/cities. Bank Syariah Indonesia (BSl)
Cirebon Area in 2021 led by Mrs. Siti Syafriyah as Area Manager with a total of
148 employees.

BSI Area Cirebon is one of the banks that carry out business activities based on
sharia principles, which in its activities is to collect funds from the public in the
form of deposits in the form of time deposits, savings and other equivalent
forms. In addition to collecting funds from the public, BSI Cirebon Area in its
business activities also provides financing such as mudharabah (profit sharing)
financing, murabahah financing (sales and purchases), multi-service ijarah (lease)
and activities that are commonly carried out by BSI Cirebon Area in accordance
with the provisions of the Service Authority. Finance and as long as it is approved
by the National Sharia Board.

b. Vision and Mission of Bank Syariah Indonesia (BSI)

1) Vision

“Top 10 Global Islamic Banks”

2) Mission

a) Providing access to Islamic financial solutions in Indonesia

Serve > 20 million customers and become the top 5 bank based on assets (500+T)
and book value of 50 T in 2025

b) To become a big bank that provides the best value for shareholders

Top 5 most profitable banks in Indonesia (ROE 18%) and strong valuation (PB>2)

7 https://www.ir-bankbsi.com/corporate history.html, accessed on August 6, 2021 at 21.30
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c) To be the company of choice and the pride of Indonesia's best talents

A company with strong values that empowers the community and is committed
to employee development with a performance-based culture

3) Share Value Indonesian Islamic Bank (BSI)

Shared ValuesBank Syariah Indonesia is abbreviated as "AKHLAK". Amanah,
namely holding fast to the trust given. Competent, namely continuing to learn
and develop capabilities. Harmonious, namely caring for each other and
respecting differences. Loyal, which is dedicated and prioritizing the interests of
the nation and state, Adaptive, which means continuing to innovate and
enthusiastic in moving or facing change, and Collaborative, namely building
synergistic cooperation.

2. Position Case

One of the factors that determine the performance of Islamic banks is the
success or failure of debtors in paying their obligations to Islamic banks. The
more successful debtors are in paying their obligations and/or providing income
to the bank, the higher the wealth creation for depositors and other
stakeholders, and vice versa. This happens because the returns given by Islamic
banks to their depositors are generally determined based on the principle of
profit sharing (revenue sharing). In other words, the income received by the
bank is directly distributed to depositors and owners of Islamic banks. The
greater the Islamic bank earns income from the payment of obligations of its
debtors,

The implication is for a debtor, if he works well in managing the funds obtained
from Islamic banks so that he can pay his obligations well to Islamic banks, then
he will directly improve the welfare of Islamic bank depositors. On the other
hand, if he is not serious, especially if he deliberately cheats on Islamic banks, so
that he does not fulfill his obligations to the bank properly, then he is not only
detrimental to Islamic banks, but also harms all depositors, owners and
employees of Islamic banks. Therefore, the role of debtors is very vital for the
realization of welfare for Islamic bank depositors and all sharia bank
stakeholders. However, the interests of debtors who have a vital role are still not
fully accommodated in the agreement set forth in the financing agreement of
Islamic banks. This is because the articles of financing contracts still contain
clauses that are burdensome to debtors, namely amercement clause imposed on
debtors when they are late in fulfilling their obligations to Islamic banks. This
amercement is calculated on a daily basis with a certain percentage until the
debtors' obligations to Islamic banks are fulfilled.
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The case that occurred in one of the Sharia Bank Branches in Cirebon, where
when the financing contract was about to take place, the Notary?*® first read out
the contents of the articles in the Murabahah Financing Agreement. When
submitted regarding the amercement clause that will be imposed on the
customer if the customer is late in paying the installments past the specified
date, the customer?® will be subject to a daily late penalty of 0.00069 x financing
installments. The customer at that time objected to the clause and asked the
Notary with the approval of the bank to replace the amercement clause with
another clause that was more equitable for the customer. This is proposed with
the consideration that when a customer submits a financing application, it is not
at all intended from the outset that the customer will be late in fulfilling his
obligations. Even if it is possible after receiving an injection of capital from a
sharia bank, then the customer's business develops rapidly so that the profits
obtained have exceeded the capital provided by the customer's bank, intending
to pay off all his obligations to the bank even though it has not yet reached the
maturity date. However, when after receiving an injection of capital from a
sharia bank, the customer's business experienced a setback due to business risk
factors so that the customer's repayment capacity decreased, the customer's
burden was added to the amercement that was imposed every day the
installment was delayed.

The application of amercements in Islamic Banks is imposed on every customer
who is late or does not pay installments on the due date regardless of the
background or cause of the delay. This is because the system cannot sort out or
separate customers who may be subject to amercements from customers who
cannot be amercementd. If the bank examines the customers one by one, it will
not be able to run optimally, given the large number of financing customers at
the bank. Therefore, amercements at Bank Syariah Indonesia (BSI) Cirebon Area
are imposed evenly.?°Even though Allah SWT has ordered humans to give space
to someone who is experiencing difficulties, and it is not permissible to increase
their burden by asking them to pay some money due to their inability to pay, this

18 A Chuasanga, Ong Argo Victoria. (2019). Legal Principles Under Criminal Law in Indonesia &
Thailand, Jurnal Daulat Hukum, Vol 2, No 1 (2019)
http://jurnal.unissula.ac.id/index.php/RH/article/view/4218  see Deen, Thaufig., Ong Argo
Victoria & Sumain. (2018). Public Notary Services In Malaysia. JURNAL AKTA: Vol. 5, No. 4,
1017-1026. Retrieved from http://jurnal.unissula.ac.id/index.php/akta/article/view/4135

19 Ong Argo Victoria, Ade Riusma Ariyana, Devina Arifani. (2020). Code of Ethics and Position
of Notary in Indonesia. Sultan Agung Notary Law Review 2 (4), 397-407, http://lppm-
unissula.com/jurnal.unissula.ac.id/index.php/SANLaR/article/view/13536 see Yaya Kareng, Ong
Argo Victoria, R. Juli Moertiyono. (2019). How Notary's Service in Thailand. Sultan Agung
Notary Law Review, 1 (1), 46-56,
http://jurnal.unissula.ac.id/index.php/SANLaR/article/view/4435

20 |nterview with Bank Syariah Indonesia employee Area Consumer Financing Manager (ACFM)
Lia Ikhwatun Khasanah on Monday, March 29, 2021 at Bank Syarah Indonesia (BSl) Cirebon Area
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will even burden the person. Islam really teaches its people to tolerate each
other and provide space for people who are experiencing difficulties.

Based on the description above, the author considers it necessary to analyze
more deeply regarding the application of amercements in financing contracts in
Islamic banking whether it has fulfilled the principle of justice between
debtors/customers and Islamic banks, as part of an effort to make society
(human) prosperous.

3.2.  Case Analysis, with Theory Used

a. Application of Amercements in Financing Contracts at Islamic Banks
Based on an Islamic Perspective

Islam teaches that muamalah must be based on justice and equality and not
harm each other. The element of justice and equal can be exemplified in
responding to an impact of negligence and loss in a transaction, by making an
agreement that is contained in a contract in the form of clauses, where so that
no one party is harmed, then the contracting party makes an agreement clause
to impose a amercement on one of the parties who cannot carry out the
agreement in the contract or are late in fulfilling their obligations. Then the party
who violates the agreement must pay a amercement as stated in the clause of
the contract for the loss he has received.

Implementation of financing contracts from Islamic financial institutions,
whether based on sale and purchase contracts or other contracts, there are
times when customers do not fulfill their payment obligations. The customers
who do not pay consist of customers who are able to pay but delay payments
and customers who are not/not able to pay due to force majeure.

In this regard, the hadith of the Prophet narrated by Nasa'i from Shuraid bin
Suwaid, Abu Dawud from Shuraid bin Suwaid, Ibn Majah from Shuraid bin
Suwaid, and Ahmad from Shuraid bin Suwaid reads:*

Procrastination (payments) made by people is able to justify self-esteem and give
sanctions to them.

21 part Remembering the number 4 Fatwa of the National Syari'ah Council of the Indonesian
Ulema Council Number 17/DSN-MUI/I1X/2000 concerning Sanctions on Able Customers who Delay
Payments(DSN-MUI Fatwa 17/2000), in Dr. Indira Retno Aryatie, SH, MH,https://www.
Hukumonline.com/klinik/detail/ulasan/It60b7266a560b9/bisa-bank-syariah-mengenakan-denda-
karena-nasabah-telat-pay, accessed June 21, 2021 at 09.20 WIB.
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Based on this hadith, Islamic financial institutions are allowed to impose
amercements on their customers who do not fulfill their payment obligations
with a certain nominal amount that was agreed upon at the time the contract
was made and signed.?’Because, if a debtor is able but delays payment, then the
debtor has wronged the creditor. Therefore, amercements are used to provide
discipline so that customers carry out their obligations.

The author wants to describe in this study how figh views on the clause of
amercements (syartul jaza’i), because basically the law of origin of muamalah is
permissible except for those that are contrary to Islamic law, in accordance with
the applicable figh rules, namely:

Basically, all forms of muamalah can be done unless there is evidence that forbids
it.

Basically, for worldly affairs, Allah SWT gives it completely to His servants or
humans, but of course it is not completely handed over without any limitations
that allow them to do arbitrarily.

This amercement clause (syartul jaza’i) is one of the new models in muamalah in
which the parties to the contract make an agreement as stated in the points of
the contract or make an agreement when the contract is already running, the
amount of compensation if one of the parties does not implement or is late in
carrying out their obligations. So in this amercement clause the amount of
compensation has been determined in advance, either when making the
contract or in the midst of implementing the agreement, and the amount of the
amercement in the agreement does not increase even though the losses
suffered by the injured party exceed those suffered or are reduced. This is
different from compensation in general, where the amount or amount of the
compensation is determined after the party has suffered a loss, or the amount is
in accordance with the loss suffered.

Agreements or contracts in general do not escape the inclusion of clauses, which
are intended to pressure one party to carry out the contents of the
contract/agreement as desired (including the amercement clause) both in
agreements relating to accounts payable in financial institutions, both banking
and non-bank.

The clause of amercements (syartul jaza’i), is an agreement between the two
parties who have a contract to determine the amount of compensation or

22 First Dictum number 5 DSN-MUI Fatwa 17/2000
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punishment, when they do not carry out the agreement and or when they are
late in fulfilling their obligations.?

Another definition of the penalty clause (syartul jaza’i) is: a clause contained in a
contract or loan agreement or savings instrument regarding the imposition of
amercements if the contract conditions are not fulfilled, or delayed loan
repayment or withdrawal of time deposits before maturity (penalty).>*

The review of sharia here can be said to be a review of figh, and figh is a science
that deals with sharia laws that are ‘amaly' derived from detailed istinbath
arguments.®

Islam in addressing the issue of the amercement clause has different opinions
among scholars of Madzhab regarding the law including terms/clauses in a
contract, there is an opinion that narrows the parties to the contract and there is
also an opinion that acquits the contracting party in making the conditions,
unless it is clearly stated in the Al-Qur'an. Both the Qur'an and the hadith of the
prophet state that this requirement is prohibited.

1) Opinions that narrow the space of the parties to the contract in including
the terms/clauses in the contract. The opinion that narrows the parties to the
contract in including the terms/clauses in the contract is the opinion of the
scholars of Dhohiri experts and Shafi'i Madzhab scholars. However, the scholars
of the Shafi'i Madzhab are less lax than the scholars of Dhohiri.

a) Expert opinion Dhohiri. It is clear that among academics, the scholars of
dhohiri agree that they only look at what is seen from the texts in taking a
proposition, namely the Qur'an and Hadith, and putting aside giyas. Therefore, it
is only natural that they severely limit the inclusion of terms/clauses in the
contract, except those that are clearly stated in the Qur'an and Hadith. As the
opinion expressed by one of the scholars of Dhohiri expert, lbn Hazm, namely,
any conditions that are not mentioned in the contract when making the contract,
have no effect on the contract itself, then the contract is valid and the conditions
are invalid. However, if the conditions are stated at the time of making the
contract, then the contract and its conditions are invalid, regardless of the types
and kinds of conditions except for seven (7) conditions,

b) Opinion of the 'Shafi'i Scholars. Syafi'iyah scholars argue that in this
matter, it is true that the law of origin of the terms and contracts is khoqgor, and

Z‘fah Abdul Hak. Qoror Wa Tausiyaat Majma’ Figh Al Islami Ad Dauli Tahun 1988-2013.
Muadzomah Mu’tamar Al Islami, Majma’ Al Figh Al Islami Ad Dauli, Munadzomah Muktamar
Islami Majma’ Figih Islami Dauli Saudi Arabia. 2009, p.222

2Sholikin Ahmad Irfan, Buku Pintar Ekonomi Syariah. Gramedia Pustaka Utama, Jakarta, 2010, p:
411.

25prof. DR. Teungku Muhammad Hasbi Ash Shiddieqy, Pengantar llmu Figh (Semarang: PT
Pustaka Rizki Putra, 1999), p. 16.
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this is not much different from the opinion of the Dhohiri expert, but the opinion
of the Shafi'iyah is broader than that of the Dhohiri expert because Shafi'iyah
uses the giyas method in taking the law. , if dhohiri experts do not use it at all.
Hujah this opinion is a hadith of the prophet who forbids conditions with buying
and selling. Imam Shafi'i talks about the meaning of the hadith which says that
the condition that is not contained in the text is that the condition for falsehood
is a requirement in the marriage contract, such as a woman requiring her
husband not to remarry or a man requiring his wife not to provide for him in the
marriage contract. , So if someone requires something in the marriage contract,
then the condition becomes void and the marriage contract remains valid. The
proof on this issue is the bariroh hadith: Imam Shafi'i explains in fact if a woman
requires her husband not to marry again during the marriage contract, this
condition is contrary to the texts, because Allah and his Messenger allow a
husband to marry more than one. Imam Shafi'i allows conditions related to the
nature of the contract for the benefit of the contract, such as the conditions in
the sale and purchase of slaves, namely that he must be able to write, or in the
sale and purchase of livestock, he must be pregnant, so the conditions here are
valid along with the contract, because it relates to the benefit of the parties
involved. This is one of the exceptions according to Imam Shafi'i because the
condition for this trait is at the time of the contract,

2) Opinions that loosen the parties to the contract in including the
terms/clauses in the contract. The opinion that gives leeway for the parties to
the contract to make conditions is the Imam Hanafi school of thought. In this
case, Imam Hanafi is of the view that the origin of the contract and conditions is
khogor, and the principle of this opinion is the hadith of conditions in buying and
selling, and he also rejects the interpretation of dhohiril hadith of Jabir's hadith
which excludes the principle of benefit as in Imam Shafi'i's opinion. The opinion
of Imam Hanafi in this case gives the parties the flexibility to determine the
conditions, because it uses the basis of urf, this view is based on the hadith of
the prophet narrated by Ibn Mas'ud Ra.

Meaning: from lbn Mas'ud with the words: verily Allah looks into the hearts of
His servants and then chooses the prophet Muhammad and sent him to deliver
the tract. Then Allah also looked again into the hearts of His servants, then chose
the companions and then made them the helpers of His religion and the
assistants of His prophet. Therefore, whatever is considered good by the
Muslims, it is also good according to God, and whatever is considered bad by the
Muslims is also seen as bad by Allah. (HR Ahmad)?®

3) An opinion that liberates the parties to the contract in including the
terms/clauses in the contract. This opinion is the opinion of the majority of
scholars of the Malikiyah and Hanabilah schools. Jumhurul Madzhab malikiyah is
of the opinion that it is permissible to allow it in the Mu'awadhoh Maliyah

26This Hadith was narrated by Ahmad in the book of Sunnah Min Hadith of Abi Wail and is a
Hadith of Mauquf Hasan. Head of Jus 12, p. 137
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contract and the tabarru' bil ma'dum (the perishable) at the time of the
contract.” From this it can be said that the scholars of the Maliki Madzhab give
concessions to the contract in general without having to rely on urf. In
accordance with the explanation in the previous discussion. Imam Ahmad clearly
stated that it is permissible to have conditions in the contract (adding conditions
to the contract).?® And Imam Ahmad also mentions that the hadith of conditions
in buying and selling is a dhoif hadith and cannot be used as a legal proof. From
the explanation above, that the sharia law can be categorized into two
discussions, namely the sharia law relating to accounts payable and the sharia
law which is not related to accounts payable.

The law of the amercement clause in the debt contract is haram because it
contains an element of ziyadah to the original nominal value of the debt, and
every ziyadah on the original nominal debt is usury, according to the majority of
scholars'. And the law of ziyadah is forbidden on the original amount of debt as
well as stated in the contract or not.

However, there are also opinions that allow amercement clause in accounts
payable contracts, including Shaykh Mustofa Rozak, who states that it is
permissible to compensate for losses suffered by dain on madin for delays in
paying debts or installments.®

Amercements are sanctions or punishments that are applied in the form of
having to pay a certain amount of money imposed for the denial of a number of
agreements that have been previously agreed upon. There is a difference of
opinion among figh scholars. Some argue that amercements should not be used,
and some argue that they should be used.

The Hambali school of thought, including Ibn Taimiyah and lbn Qayyim al-
Jawziah, the majority of the Maliki school of thought, the Hanafi school of
thought, and some scholars from the Shafi'i school are of the opinion that a
judge may impose amercement for a ta'zi crime.?® The reason they put forward is
a narration from Bahz bin Hukaim who talks about zakat on camels.

Imam al-Shafi'i with al-Qaul al-Jadid, Imam Abu Hanifa and his companion,
Muhammad ibn Hasan al-Shayban, as well as some scholars from the Maliki
School of thought that amercements should not be imposed in ta'zir. Their
reasoning was that the amercements imposed at the beginning of Islam had
been ordained (annulled) by the hadith of the Prophet Muhammad.3!

This late amercement is intended as a sanction or punishment, so as not to

2’Mudawanah Kubro. Juz 15, p. 120

2lbn Qodamah, MughoniJuz 1, p. 192

Z\bid, p. 411

30 Halimah, Denda keterlambatan (late charge) pada kartu kredit syariah (studi analisis fatwa DSN
MUI no: 54/DSN-MUI/X/2006 tentang Syariah Card), Skripsi Semarang: UIN Walisongo Semarang,
2014, 1I: 17.

31Al-Hafidh Abi Abdullah Muhammad bin Yazizd Al Qozwini, Sunan Ibnu Majjah (BeirGt: Dar al-
Fikr), 1: 570, dalam Fathul Aminudin Aziz, Hukum Denda dalam Keuangan Publik Islam di
Indonesia, Al-Manahij, Vol. XIl No. 2, December 2018
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repeat the immoral act again. In the Compilation of Sharia Economic Law,
sanctions can be given to people who break their promises, and the provisions of
someone called breaking a promise are explained in Article 36, which states that:
“A party can be deemed to have broken a promise, if due to his/her fault:

1) Doesn't do what it promises to do.

2) It does what it promises, but not as promised.

3) Did what it promised, but it was too late.

4) Doing something that according to the agreement cannot be done.
As for the types of sanctions, it is stated in Article 38, namely:
“Parties in the contract who break their promises may be subject to sanctions:

1) Paying compensation

2) Contract cancellation

3) Risk transfer

4) Amercements, and/or

5) Pay court fees.*
Amercements are a logical consequence in non-Islamic societies, where trust and
trust are rare, the spiritual bond within the individual community fades towards
the rules of His creator and weak faith in the certainty of the Day of Judgment.
So the logic of sanctions in the form of amercements seems the only and
unavoidable to motivate discipline and obedience.??

b. The Mechanism of Implementing Amercements in Financing Contracts at
Islamic Banks Based on Positive Laws Applicable in Indonesia

1) Application of Amercements in Islamic Bank Financing Contracts Based on
the Civil Code

In developing a product, Islamic banks must be guided by sharia principles and
consider the existing positive law.?*

In the Civil Code it is not stated in detail regarding amercements, but Article
1239 of the Civil Code is written regarding reimbursement of costs, losses, and
interest, namely:

"Each engagement to do something, or not to do something, if the debtor does
not fulfill his obligations, the settlement is in the obligation to provide
compensation for costs, losses and interest."

The Civil Code does not mention in detail the imposition and application of
amercements. However, if this is stated in the agreement, both parties must
comply with the contents of the agreement. The creditor may request the
fulfillment of the agreement, or the fulfillment of the agreement accompanied

32Tim Redaksi Fokusmedia, Kompilasi Hukum Ekonomi Syariah (Bandung: Fokusmedia, 2008), p.
22-23.

33Zamakhsyari, Kapita Selekta kasus-kasus Kontemporer dalam timbangan figh Islam. Medan:
Undhar Press. 2018, p. 121

34Wangsawidjaja Z. Pembiayaan Bank Syariah. Jakarta. Kompas Gramedia, 2012, p.36
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by compensation and cancellation of the agreement with compensation. The
legal basis is Article 1267 of the Civil Code, which reads:

“The party to whom the engagement is not fulfilled, can choose; compel the
other party to fulfill the agreement, if it can still be done, or demand the
cancellation of the agreement, with reimbursement of costs, losses and
interest.”

2) Provisions for Amercements in Sharia Bank Financing Agreements Based
on Fatwa of the National Sharia Council — Indonesian Ulema Council

Penalty provisions (ta'zir) regulated in fatwa no.17/DSN-MUI/IX/2000 concerning
sanctions on well-off customers who deliberately delay payments. According to
the fatwa stipulated by DSN-MUI, the imposition of amercements imposed by
DSN-MUI follows the views and opinions of the scholars of Abu Yusuf al-Hanafi
and Imam Malik bin Anas who allow the application of this amercement because
the application of amercements has benefits for people who provide loans to
people. People who are reluctant to pay their debts even though they are able to
pay them.

The sanctions referred to in this fatwa are sanctions imposed by Islamic banks on
customers who are able to pay, but deliberately delay payments. Customers who
are unable/unable to pay due to force majeure may not be penalized. Able
customers who delay payments and/or do not have the will and good faith to
pay their debts may be subject to sanctions. Sanctions are based on the principle
of ta'zir, which aims to make customers more disciplined in carrying out their
obligations. Sanctions can be in the form of a amercement of money, the
amount of which is determined on the basis of an agreement and made when
the contract is signed. Funds derived from amercements are designated as social
funds.®®

3) Setting amercements in the Islamic Bank Financing Agreement based on
the Sharia Economic Law Compilation

The birth of Act No. 3 of 2006 concerning Amendments to Act No. 7 of 1989
concerning Religious Courts has brought major changes to the position and
existence of religious courts in Indonesia. In addition to the authority that has
been given in the field of Islamic Family Law, the religious courts are also given
authority which includes sharia banking in the field of sharia economics, and
sharia medium-term securities, sharia securities, sharia financing, sharia
pawnshops, Islamic financial institution pension funds, and business.3®

KHES is issued in the form of Supreme Court (Perma) regulation No. 2 of 2008
concerning the Compilation of Sharia Economic Law. This KHES has undergone
adjustments to existing sharia provisions, such as the DSN (National Sharia
Council) fatwa.

Sociologically, KHES was structured as a response to new developments in

35 DSN-MUI Fatwa No. 17/DSN-MUI/IX/2000
36Zinuddin Ali, Hukum Ekonomi Syariah, Jakarta.Sinar Grafika. 2008, p.13
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muamalat in the form of Shari'a economic practices through LKS-LKS that require
a legal law.*’

The Sharia Economic Law Compilation also allows the application of sanctions in
the form of amercements to customers who are late in making payments. In its
application, it is contained in the fourth chapter on breaking promises of article
38 of the KHES which contains various kinds of sanctions that can be applied to
customers who are late in making payments. The amercements are not
regulated in detail in the KHES, only mentioned as a form of various kinds of
sanctions that can be applied to customers or debtors who break their promises.
The regulation regarding amercements in this KHES is only a reference that
amercements are allowed for customers who break their promises. However,
more detailed arrangements regarding the application of the amount of
amercements given to customers are regulated in the Sharia Bank regulations.

4) Setting Amercements in Islamic Bank Financing Contracts Based on
Financial Services Authority Regulations

Islamic banks in carrying out their operations must be based on sharia principles
that are sourced from the Qur'an and sunnah, in addition to complying with
applicable laws, they must also comply with the Fatwa issued by the National
Sharia Council in which the issued fatwa will have the same position as the
positive law in Indonesia. Whereas every product in a sharia bank must first
obtain approval from the Sharia Supervisory Board and a fatwa from the
National Sharia Council as well as approval from Bank Indonesia. However, since
the issuance of Act No. 21 of 2011 concerning the Financial Services Authority,
currently the regulation and supervision of banking, including sharia banking, is
under the Financial Services Authority.3®

Provisions related to amercements on murabahah can also be found in the
Murabahah Product Standard Book issued by the Financial Services Authority
(OJK). The provisions regarding sanctions that can be given to defaulting
customers as stated in the Murabahah Product Standard Book issued by the OJK
are in accordance with the provisions stipulated by the DSN-MUI Fatwa.

C. How is the Implementation of Amercements in Islamic Banking Financing
Contracts Against the Principles of Justice and Benefit

The principle of justice that is relevant to this research is distributive justice.
According to Aristotle, justice is divided into two types of justice, namely
distributive justice and commutative justice. Distributive justice is justice that
gives achievement to each person according to his achievements. Commutative
justice gives equal amount to everyone regardless of their achievements.*

37Abdul Mughits, Kompilasi Hukum Ekonomi Syari’ah (KHES) dalam Tinjauan Hukum Islam, Jurnal
Al-Mawarid Ed. XVIII, p. 157

380toritas Jasa Keuangan, Buku Standar Produk Murabahah, p. v

391.J Van Apeldoorn, 1996, Pengantar llmu Hukum, Jakarta, Pradnya Paramita, p. 11-12.

1058



Sultan Agung Notary Law Review (SANLaR) Volume 3 No.3, September 2021:1.042-1.070
ISSN : 2686-4428

While the principle of justice according to the Islamic view is justice that comes
from the conception and outlined by Allah SWT in the Qur'an and the Sunnah of
the Prophet which must be applied by all humans in their lives so that they can
realize a happy, peaceful and prosperous life in this world and in the hereafter as
they wish.*® According to QS An-Nahl verse 90:

"Verily Allah has commanded (you) to act" just and do good, give to relatives,
and Allah forbids from evil deeds, evil and enmity. He teaches to you so that you
may learn a lesson.”

In Al-Quran Surah An-Nisa verse 135 Allah SWT commands humans so that
humans uphold justice, be fair witnesses even against themselves, parents and
family. Justice according to the letter An-Nisa verse 135:

"O you who believe, be true enforcers of justice, be witnesses for Allah, even if it
is against yourself or your parents and your relatives. If he is rich or poor, then
Allah knows best his benefit. So do not follow your lust because you want to
deviate from the truth. And if you twist (words) or refuse to be witnesses, then
surely Allah is Knowing of all that you do."

The perception of Islamic justice theory can be applied if the meaning of justice
is flexible. This means that everyone has the right to receive justice as in the life
of transactions in the Islamic economy. Distributive justice is justice in which
everyone gives a portion to perform an achievement in accordance with the
capacity of the rights that arise.

Fair also means taking sides or holding on to the truth. With the various contents
of the meaning of "fair", broadly justice can be deamercementd as a condition
where there is equality of treatment in the eyes of the law, equal rights of
compensation, rights to live properly, rights to enjoy development and the
absence of aggrieved parties and balance in every aspect of life. . Islam
deamercements justice as "not oppressing and not being oppressed." The
economic implication of this value is that economic actors are not allowed to
pursue personal gain if it harms other people or destroys nature. Without justice,
humans will be divided into various groups. One group will oppress other groups,
resulting in human exploitation of humans. In other Islamic treasures, the justice
in question is divine justice, namely justice that is not separate from morality,
based on absolute values revealed by Allah SWT and human acceptance of these
values is an obligation. Based on the content of the meaning of 'Ad| contained in
the Qur'an, several derivative values were derived, namely: compensation
equation, legal equality, moderate, and proportional.*

Amercements cannot be recognized as operating or non-operating income
because they have an element of injustice. Whereas the substance of sharia

“ONurdin, 2011, Konsep Keadilan & Kedaulatan Dalam Perpektif Islam & Barat, Media Syariah Vol.
XIII' No. 1 January-June.

“Muchlish Khomayny, Muhammad Wahyuddin Badullah, Perlakuan Denda Pembiayaan Berbasis
Konsep Al-Adl Dalam Menjaga Eksistensi Bisnis Bank Syariah, Jurnal Iqtisaduna, volume 6 Nomor
2 Ed. December 2020, p. 91-103
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economics is justice and virtue. Injustice will occur if the Islamic bank / creditor
directly imposes a amercement on the customer without first investigating the
cause of the non-fulfillment of obligations. Therefore, sharia entities are required
to make disclosures on amercement transactions even though the amount is not
material.

Late penalties are not included in usury if the definition of usury is the benefits
received by creditors for loan services provided to debtors. This is as the rules of
figh: "That every benefit taken by the creditor (the party who lends money) for
his loan services is included in the category of usury." Meanwhile, late funds are
not income for Islamic banks, but are social funds intended for the poor and
other entitled.*

d. Hypothesis

Based on the theories and research findings according to the researcher's
review, the imposition of amercements by Islamic banks has in fact caused
controversy among the public. If you pay attention to the amercement, it is
almost similar to interest that will rub against usury. The difference between a
penalty and interest is recognition and calculation. If a amercement is imposed
on the grounds that the customer is late in paying the installments, interest is
charged on the customer's loan. Likewise, amercements have been set at the
beginning of the contract, while interest rates are uncertain, following the
inflation rate.

The amercements are used for social activities. Social funds originating from
amercements are still in the control of the bank so they are prone to misuse so
that the value of social benefits is still questionable. Funds originating from
amercements are non-halal income for Islamic banks so they should not be
included in Islamic bank income. The imposition of amercements creates
additional money that will come into contact with usury. The addition in the
form of money will certainly be contrary to sharia principles.

The implementation of sharia principles must really be carried out, considering
that Islamic banks are not only banks with sharia labels but also banks that
become mediators to carry out da'wah in the field of sharia business and
economics and carry out banking operations based on the provisions of Islamic
law. As reinforced in Article 2 of Act No. 21 of 2008 concerning Islamic Banking
that Islamic banking in conducting its business activities is based on sharia
principles, economic democracy and the principle of prudence. Elucidation of
Article 2 of Act No. 21 of 2008 concerning Islamic Banking is further elaborated
on the meaning of sharia principles. The purpose of business activities based on

427awawi. 2016. Fatwa klausul sanksi dalam akad: studi komparatif fatwa Dewan Syariah Nasional
(DSN) Majelis Ulama Indonesia (MUI) & Majma’ Figh Organisasi Konferensi Islam (OKI), ljtihad,
Jurnal Wacana Hukum Islam & Kemanusiaan. Vol. 16, No. 2 (2016), p. 237-255, doi :
10.18326/ijtihad.v16i2.237-255.
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sharia principles is business activities that do not contain elements of maysir
(gambling), gharar (uncertainty), usury (interest), dzalim and illicit goods.

4. Closing

1) Amercements imposed on customers/debtors who are negligent or fail to
comply with the agreement contained in the financing contract, this is indeed an
effective effort as a form of emphasis so that the customer always fulfills the
agreed agreement. However, shari'ah in viewing a law is not only based on
voluntary principles and effectiveness or benefits but also there are provisions
and limitations that make this form of muamalah permissible or not, in
accordance with figh rules. Based on the opinion of the majority of scholars',
amercements for lateness, negligence and breaking promises are not allowed by
syara', when the original obligation is in the form of debts or even payments,
because the amercement can be categorized as usury and the law becomes
usury, so it is forbidden by sharia. Unlike the case when the original obligation is
not in the form of debts or payments, this is allowed by syara'. 2) Legal
arrangements regarding the application of amercements for late payment of
debts are based on: First, the Civil Code does not mention in detail the
imposition of amercements. If this is stated in the agreement, both parties must
comply with the contents of the agreement. However, there are provisions
regarding compensation, this is regulated in Article 1267 of the Civil Code.
Second, the DSN-MUI Fatwa allows Islamic banks to apply sanctions in the form
of amercements of a certain amount of money for customers who delay paying
debts when they can afford it. The provision for amercements is regulated in
fatwa no.17/DSN-MUI/IX/2000 concerning sanctions on well-off customers who
deliberately delay payments. Third, the Sharia Economic Law Compilation (KHES)
allows the application of sanctions in the form of amercements to customers
who are late in making payments. This is regulated in article 38 of the KHES.
Third, the Sharia Economic Law Compilation (KHES) allows the application of
sanctions in the form of amercements to customers who are late in making
payments. This is regulated in article 38 of the KHES. Fourth, the Financial
Services Authority regulates provisions related to amercements on murabahah in
the Murabahah Product Standard Book issued by the Financial Services Authority
(OJK). Regarding amercements, there are points 3.19 regarding Default
Standards and 3.20 concerning Amercements Standards of (Ta’zir). 3)
Amercements cannot be recognized as operating or non-operating income
because they have an element of injustice. Whereas the substance of sharia
economics is justice and virtue. Injustice will occur if the Islamic bank / creditor
directly imposes amercement on the customer without first investigating the
cause of the arrears of the obligation. Therefore, sharia entities are required to
make disclosures on amercement transactions even though the amount is not
material.
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