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Abstract. This research aims to: to find out howthe legal force of the notary deed in the
application of the execution parate of the right of collateral and the parate of execution
of the fiduciary object. The approach method in this research is empirical normative, the
data source is obtained from the literature and the legal materials used are primary,
secondary and tertiary legal materials which are then analyzed by means of qualitative
analysis. Based on the results of data analysis, it can be concluded that the material
rights fiduciary provides guarantees. The collateral object is tangible, intangible and
immovable movable object which cannot be guaranteed with a mortgage. Fiduciary
security is widely used by financing companies. The debtor in default, the leasing party
executes the fiduciary object unilaterally, this is considered contrary to the 1945
Constitution. Article 15 paragraph (2) and Article 15 paragraph (3) Law No. 42 of 1999
concerning Fiduciary Guarantee is subject to a judicial review. Formulation of the
problem, how the execution of fiduciary guarantees after the decision of the
Constitutional Court No. 18 / PUU- XVII / 2019. Research method, using library research
in the form of secondary data. This research is juridical normative and qualitative
research type. The discussion after the decision of the Constitutional Court No. 18 / PUU-
XVIl / 2019 states that Article 15 paragraph (2) and Article 15 paragraph (3) of Act No.
42 of 1999 are contrary to the 1945 Constitution. Conclusion, before the Constitutional
Court decision the execution of the object of fiduciary guarantee based on Article 29 of
the Act No. 42 of 1999 concerning Fiduciary Guarantee. After the Decision of the
Constitutional Court No. 18 / PUU-XVII / 2019 states that the collateral execution cannot
be carried out unilaterally by the creditor, but must go through a decision of the District
Court, unless there is an agreement regarding the default between the debtor and the
creditor and the debtor voluntarily submits the object of fiduciary collateral.
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1. Introduction

Economic Recovery as a result of the economic process that hit Indonesia
requires strong legal instruments, including one of which is the law of guarantee.
Guarantee law is always related to economic law, because banking in the
economic sector, especially in the industrial, trade, corporate, transportation and
other sectors, requires funds. As we know, banking, especially lending, has a very
high degree of risk. Therefore, in channeling credit, banks must adhere to the
principle of prudence and always pay attention to the principle of sound credit,
considering that the funds channeled by banks come from people who entrust
their money to the bank.

In principle, the disbursement of credit by banks does not always have to be
accompanied by collateral requirements, because collateral is considered to exist
with the opportunity and prospects for bright business prospects from
prospective borrowers. The expansion of credit that is expansive on the one
hand is of course very beneficial for the community because they will be able to
easily obtain funds (in the form of credit or bank loans) without having to be
accompanied by complicated and troublesome conditions. On the other hand,
the expansion of lending or bank loans opens up opportunities for credit
congestion, the bank has carried out a careful assessment of its customers.
Lending without collateral credit increases the risk of loss faced by the bank.
Banks must carry out balancing of interest, which must be able to integrate
profitability orientation with capturing all business opportunities, but also strive
for safety to be distributed to customers. Without taking these steps, the
occurrence of problems loan that leads to credit congestion is just a matter of
time.

With the guarantee (collateral), when the debtor (credit recipient) breaks his
promise (wanprestasi), the creditor gets reimbursed from the sale (auction) of
the collateral. In addition, especially for banking institutions, it is common
practice that in lending, banks must take collateral as collateral for repaying the
credit. In addition, banks must pay attention to legal aspects of security (legal
security).

The types of guarantee institutions known in banking practice (principal
guarantees and additional guarantees) have similarities and similarities to the
existing division of guarantee institutions as determined by legal experts. Sri
Soedewi Maschoen Sofwan classifies guarantee institutions into four groups:

a. Guarantees that are born because they are determined by law and
guarantees that are born because they are promised, which are often
referred to as general guarantees and special guarantees;

b. Guarantee that is material and personal guarantees;

Collateral for immovable objects and collateral for movable objects;
d. Guarantee by controlling the object and guarantee without controlling the
object.

o
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Therefore, in every provision of funds made by banks in terms of providing loans
to debtors, by providing legal force to these creditors.

2. Research Methods

The approach method in this research is empirical normative, the data source is
obtained from the literature and the legal materials used are primary, secondary
and tertiary legal materials which are then analyzed by means of qualitative
analysis.

3. Results and Discussion

3.1. The Legal Strength of Notary Activities In The Implementation of Parate
Execution to Liability Rights

How is the Legal Power of Notary Deed in the Implementation of Execution
Parate of Mortgage Rights:

The understanding of parate of execution given by the doctrine, the authority to
sell on one's own power or parate of execution, means that if the debtor is in
default, the creditor can carry out the execution of the object of guarantee,
without having to ask for fiat from the Chairman of the Court, without having to
follow the rules of the game in the Law of Procedure, for that there are rules of
the game itself. There is no need for confiscation in advance, no need to involve
bailiffs and therefore the procedure is easier and costs easier.

It was also explained in the opinion of Sri Soedewi Mascjhoen Sofwan, that the
right to sell or power alone uses two things, namely:

a. No executorial title is required in exercising its rights / execution.

b. Can carry out the execution directly (independently) regardless of the
bankruptcy of the debtor (outside the court) because he is classified as a
separatist.

Act No. 4/1996 concerning Mortgage Rights on Land and Land-Related Objects
(UUHT) is deemed capable of accommodating the interests of banks as creditors
to secure credit and guarantee debt repayment from debtors, so that this is
expected to create conditions. Which is conducive, the laws and regulations
previously contained in Articles 1131 and 1132 of the Book

Civil law laws that determine all debtor assets, both existing and existing, serve
as collateral for all agreements with creditors, which do not provide a sense of
security to creditors.

3.2. The Legal Strength of Notary Actions in the Implementation of Execution
Parate in Fidusian Objects

Execution of fiduciary guarantees prior to the decision of the Constitutional
Court, is carried out if the debtor or fiduciary makes a breach of promise or
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defaults. The debtor in a state of default or default means that the debtor is
unable to fulfill the obligations as stipulated in the engagement or agreement.
Failure to fulfill their obligations due to two things, first because of the debtor's
fault, whether intentional or negligent, secondly due to compulsion (Overmacht /
Forcemajeur). There are four conditions of default, namely not meeting
achievement, late meeting achievement, fulfilling achievement illegally; do
something that is according to the agreement is not valid. In an agreement, the
debtor is deemed in default if the time limit specified in the agreement has
passed. However, according to Article 1238 of the Civil Code, it still requires a
written warning from the court (subpoena) and it can be said that the debtor is
in default. Article 1238 of the Civil Code is no longer valid by the Supreme Court
Circular Number 3 / 1963. According to Subekti, it is sufficient to be reprimanded
personally or verbally by the creditor so that the debtor performs his
achievements. In practice, there are cases of financial institutions (leasing) in
running their business if the debtor is in default, the leasing company does not
give verbal or written warnings as is the opinion of Subekti, but the company
immediately executes without any summons using deb, collector services. The
leasing company that hires the service of a debt collector carries out the
execution of the collateral object by forcibly pulling the vehicle unilaterally
leading to a criminal act. Based on Article 11 of Act No. 42 of 1999 concerning
Fiduciary Security, objects used as fiduciary security are required to be registered
at the fiduciary registration office at the office of the Ministry of Law and Human
Rights. Application for registration is made by a fiduciary recipient (Article 13
paragraph (1). After registration, the fiduciary registration office issues a
certificate of fiduciary security which is the same as the date of receipt of the
fiduciary application (Article 14 of Act No. 42 of 1999 concerning Fiduciary
Security. the words "For Justice Based on the One Godhead" (Article 15
paragraph 1). A fiduciary guarantee certificate has the same executorial power as
a court decision which has permanent legal force (Article 15 paragraph 2). Based
on Article 15 paragraph (1), if the fiduciary recipient does not register the
fiduciary registration guarantee at the fiduciary registration office, the fiduciary
guarantee has no executorial power and cannot be executed by force through
the court if the debtor defaults. So, fiduciary registration serves to protect the
creditor's interest as a fiduciary recipient. If the debtor who grants fiduciary
defaults, the creditor can forcibly execute the object of fiduciary security.
Furthermore, Article 15 paragraph (3) states if the debtor is in default, the
recipient of fiduciary has the right to sell objects which are the object of
Fiduciary security in his own power. Pursuant to Article 15 paragraph (3), the
fiduciary recipient can parate the execution by unilaterally selling the object of
the fiduciary security without compromising with the debtor who is in default.
This is also contrary to Subekti's opinion which states that before the debtor is
said to have defaulted, the creditor must first give a warning either verbally or in
writing. Article 15 paragraph (2) and paragraph (3) of Act No. 42 of 1999
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concerning Fiduciary Security only protects the interests of creditors but does
not protect the interests of debtors. In practice, financing institutions are still
encountered in carrying out their business activities if the debtor is in default,
there is no subpoena so that the debtor performs his performance, but
immediately executes it using the services of a debtor collector. So based on the
above description, it can be concluded that the debtor who gives the fiduciary is
said to be in a state of injury if the debtor who gives the fiduciary does not fulfill
his performance as agreed. The fiduciary performs the execution of the fiduciary
guarantee object if the debtor who gives the fiduciary has committed a breach of
promise or default. The executorial power on a fiduciary certificate has the same
executive power as a judge's decision which is permanent and creditors can carry
out unilateral forced execution (parate execution). This will certainly be
detrimental to the debtor providing the fiduciary. Prior to the enactment of the

Constitutional Court Decision Number 18 / PUU-XVII / 2019, the execution of the

fiduciary guarantee is regulated based on Article 29 paragraph (1) which states

that the execution of the fiduciary guarantee can be carried out by:

1. The implementation of the executorial title, on the fiduciary certificate there
is the words "For Justice Based on One Godhead" has the same executorial
power as a court decision which has permanent legal force.

2. The fiduciary recipient or creditor can sell the object which is the collateral for
the fiduciary recipient through a public auction and collect the receivables
from the proceeds of the sale.

4. Closing

4.1. Conclusion

The regulation regarding this Execution Parate in the Mortgage Rights Law aims
to provide convenience to the bank as the creditor in executing the object of the
guarantee right in order to get full repayment of the debt if the Debtor is in
default. It's just that the convenience provided by the Mortgage Rights Law in
fact cannot be utilized because there is confusion regarding the parate of
execution in the Mortgage Rights Law, in the General Explanation number 9 of
Act No. 4 of 1996 concerning Land Mortgage Rights (UUHT), in the general
explanation of point 9, it is clear that the execution of the Execution Parate is
based on Article 224 HIR.

Another result is the conflict of norms between Article 6 of Act No. 4 of 1996
concerning Mortgage Rights to Land and Land-Related Objects that have
contradicted the provisions of Article 224 HIR, in judicial practice there is still
dualism of opinion among judges on execution. Mortgage rights, judges who are
given the freedom to decide disputes for the Execution Parate according to their
beliefs, there are judges who think that the execution of the Execution Parate
still has to ask for permission / fiat from the District Court but there are also
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judges who have a different opinion that the execution of the Execution Parate is
no longer necessary to ask for permission / fiat from the court so that there is no
legal certainty

Therefore it can be understood that the purpose of establishing the UUHT is to
form an execution parate institution, in addition to providing advice that is
deliberately made for creditors who hold the first Mortgage to get back their
receivables in an easy and cheap way, with the intention of breaking through the
formalities of procedural law, on the one hand the goal the establishment of an
execution parate by law (ex lege), with the aim of strengthening the position of
the creditors of the first Mortgage holder and the parties who get rights from it.
Not yet Constitutional Court Decision No. 18 / PUU-XVII / 2019 the execution of
the fiduciary guarantee in effect Article 29 can be done in several ways; a. the
executorial title on the fiduciary certificate "For Justice Based on One Godhead"
has the same executorial power as a court decision which has permanent legal
force; The recipient of the fiduciary may sell the object which is the guarantee of
the object of guarantee for the authority of the fiduciary through a public
auction and collect the receivables from the sale proceeds; Underhand sales
made based on the agreement between the giver and recipient of fiduciary with
the highest price that is favorable to the parties. After the Constitutional Court
Decision No. 18 / PUU-XVII / 2019 execution of fiduciary guarantees, states that
Article 15 paragraph (2) the phrase "executorial power" and a court decision
having legal force remain contrary to the 1945 Constitution. Creditors who
receive fiduciary cannot carry out unilateral execution of the object of fiduciary
security, but must submit a request for execution to the District Court. The
phrase "breach of promise" contained in Article 15 paragraph (3) of the Fiduciary
Guarantee Law, contradicts the 1945 Constitution and does not have binding
legal force. The creditor cannot execute the guarantee of the fiduciary object
unilaterally, unless it has been agreed between the creditor and the debtor in
default and the debtor is willing to voluntarily submit the object of the
guarantee.

4.2. Suggestion

1. To anticipate the prevailing laws and regulations and to ensure the smooth
execution process, banks need to complete their credit documents with a
statement from the debtor regarding (1) the status of land rights that will be
used as credit collateral; and (2) approval to sell the collateral object either by
auction or under hand if it is in default.

2. To avoid arbitrary actions by the creditor or fiduciary from executing the
object of collateral in the event that the provider of the fiduciary breaches,
the creditor should make subpoena up to three times to the invalid debtor. If
the debtor does not heed the summons, then the creditor can parate
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execution on condition that based on the agreement of the parties to sell the
collateral object through a public auction with the highest beneficial assets to
both parties. If the parate attempt is unsuccessful, the last resort for
execution is to file a request for execution through the District Court.
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