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Abstract
 The rule of Constitutional Court No. 69/PUU-XIII/2015 has eased on the essential interpretation inherent in the prevailing prenuptial agreement.

The prenuptial agreement is understood no longer as the one drawn up prior to the marital process but thereafter as well, as long as it is not against the norms of religion, public order, morals, and third parties. Essentially, it is in accordance with the Law No.1 /1974 on Marriage and seemingly more comprehensive than the interpretation of marital agreement of inherence at civil law (unlawful act). The Constitutional Court Rule has rendered the legal ambiguity to the third party and notary which is due to the likelihood of unlawful act if being drawn with the existence of mens rea. Therefore, to practice one’s profession as a notary, it is compulsory to apply the prudential principle especially during the process of drawing up the deed after the marital process is executed. The big question is whether the rule of Constitutional Court can serve as an effective tool of reformation, change and social engineering or otherwise, a source of the new legal problems
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A. 
Introduction 
In general, a marital agreement is inseparable from the legal concept of common property at the marital life. It is also referred to the prenuptial agreement as the deviation which is according to the legal concept of joint asset. In drawing it up, it consists of three types of property: a) joint property, b) husband’s property, c) wife’s property. The points of the agreement are based on the concession of both parties (wife and husband) which is under the condition that they are not against the prevailing regulations. Both parties are equally privileged to draft the points of the proceeded agreement without setting aside their respective rights and obligations.

At the time of or prior to the legalization of marital process, both husband and wife conclude the written joint agreement which is attested by the vital officials, on the understanding that the articles in the agreement inure to the third party as well if the third party is affiliated to it. It is in accordance to the provisions of article 29 (1) Law No.1/ 1974 on Marriage. Furthermore, the legalization is provided by the vital officials in which the points of the agreements are also valid for the third party thereof which is commonly named as prenuptial agreement, meaning that both parties conclude it before the marriage.

Based on the basic principles, prenuptial agreement appears to differ fundamentally, as the consequence of the issuance of the rule of Constitutional Court (Constitutional Court (MK) No. 69/PUU-XIII/2015 dated 27/10-2016). It is lawful to practice partly the rules on marital agreement compatible to Law No. 1/1974, ordering that the marital agreement can be made either prior to or at the moment of nuptial process. Having granted the request filed by Ike Farida for Act 29 p (1) Law No. 1/1974 partially since it was not compatible to the constitution ( UUD 1945) for the absence of the word ‘At the moment”, Prior to the marital execution,/during being under matrimony by coming to the arrangement for the parties in writing and it is legalized by vital officials or notary in which the points thereof are applicable to the related third party..4
Thus, by the virtue of Constitutional Court, the extensive and broad implementation of the interpretation impacting the legal norms of the Act 29 p (1), p (3), and p (4) for the applicability and the effectivity of the current marital agreement are not only confined or don not occur before the marital execution process but also afterward based on the joint agreement from the spouse (husband and wife). On the other hand, the rule of Constitutional Court has imposed the law progressively which is intended to fill the legal void for the existing novel social phenomena. Naturally, it raises the risks which disrupt the fairness in  the distributive laws on the joint property at the marriage.

The rule of Constitutional Court No. 69/PUU-XIII/2015 has been socially reacted with the pros and cons related to its impact. The majority regretted the issuance for the making is guided by the good faith. 5 Apparently, there are some marital agreement were drawn by  taking benefit from the legal loopholes to adjust it wittingly or unwittingly with  the personal interest which caused the other parties to suffer loss. In drafting process of the marital agreement under matrimony induces the unlawful act (onrechtmatige daad) and potentially harms the third party.

B. 
Discussion
Covenant of marriage is called huwelijks voorwaarden in Dutch, while in English it is termed as prenuptial agreement. Huwelijk means the matrimony between men and women which on the other hand, is voorwaard which means terms.6 Hence, it is the agreement between a man and a woman as a spouse after and before the marital execution in which it consists of points which both parties take a vow and abide the rules on the joint property which is obliged to be legalized at Office of Religious Affair (KUA) or civil office .

Furthermore, the benefits of prenuptial agreement can be taken by both husband and wife since they are regulated with the fair rules. It is also intended to prevent, minimize, or control the potential conflicts within the marital institution, it serves as the guidelines to mitigate the conflicts specifically related to the common assets. A conflict is the most unexpected situation in a household which can be coped with the legal security if they have to file the divorce. Naturally, prenuptial agreement can be a reference for both parties (husband and wife) to be aware of their rights and obligations.

The drawing-up process of prenuptial agreement prior to the marital legalization must be before a notary, otherwise it can be void by law. It is the implementation of article 147 Civil Code. Prenuptial agreement secures spouse legally regarding their rights and obligation to their joint property The issuance of the rules of Constitutional Court No. 69/PUU- XIII/2015 has eased on the fundamental meaning of the marital covenant. Having taken into effect, the rule of Constitutional Court is no more signified as a prenuptial agreement but marital agreement which imposes the related parties after the marital execution. Constitutional Court partly granted the request from the claimant, Ike Farida who got married to a Japanese citizen, for the judicial review. The constitutional magistrates provided the interpretation for Act 29 p (1), p (3), dan p (4) Law No. 1/1974.

The fundamental on the verdict of Constitutional Court covers: 1) a marital covenant is lawful to be drawn pre or post marital execution.; 2) By the points of marital agreement, it has taken into effect since the date of marital legalization.; 3) The amendment of the points of marital agreement is lawful based on the accordance of husband and wife and unlawful if harming other parties.

On one side, the rule of constitutional court can either protect the Indonesian Citizen tying the knot with the foreigner from forfeiting their rights to have Building Rights Title, and Right of Ownership. Yet, on the other side, it brings them disadvantages if the parties have bad ulterior motive such as amending the marital agreement to forfeit the rights of heirs. It happened to a husband who reviewed the covenant of marriage at the moment his wife was dying and predicted to die anytime soon. Eventually, it was open in the air, that there was a father-child conflict which made him find the way to review it by searching the legal loopholes in order to close the information on inheritance to his children. The new agreement was aimed to sacrifice the heirs: his children. The case above is the sample of legal malpractice regarding the review of covenant of marriage which is against the law.

Constitutional Court No. 69/PUU-XIII/2015 has shifted the paradigm from the content aspect of the law which was examined and brings the consequence to the change of the norms of the rules which enable the married spouse to draft it after their marital legalization.

The rule of Constitutional Court No. 69/PUU-XIII/2015, has amended the legal norms formally applied in the constitutional law in Indonesia. It is accepted to be a new legal norm for the hierarchy of law on marriage. However, whether it is effective to protect or causes the legal uncertainty is, as yet,debatable with pros and cons due to the unlawful act is potentially commited during its making process which victimizes the third party.

 The common motives behind the drawing up the agreement between husban and wife under matrimony who have a good will and acceptable reasons are: 1) to anrticipate from the forfeit of land ownership right with their building right title 2) to expunge the joint asset which enable either wife or husband to sell their properties and facilitate them to secure it and grant it between them. Otherwise, those who don’t normally harm the third party as : 1) to avoid the responsibility for the third party where the debtor borrow money and prevent from security seizure (conservatoir beslag) , 2) To avoid paying tax by spiliting the joint property which exclude either wife’s property or husband property. This can reduce the tax charge,. 3) to expunge the right of inheritence from the heirs.

In the Indonesian Civil Code, unlawful act (PMH) is administered at Act 1365 Civil Code atau Burgerlijk Wetboek (BW).7 based on it , there are some substances of unlawful act

: unlawful act, mistake, causal-effect relation between loss and the action which causes loss.

Generally, there are three categories of unlawful act (PMH): 8 1. Deliberate unlawful act, 2. Unintentional unlawful act 3. Neglectful unlawful act. The act is categorized as unlawful when there is a discrepancy between the acts and rights owned by others (inbreuk op eens anders recht), in this case, the unlawful ones is registered at Article 1365 Civil Code. The trespassed right is the right of someone granted by law including 9: a) personal rights b) property rights, c) freedom rights, d) fame (reputation)rights.

As a state ruled by law, the rules of Constitutional Court bind the citizens and government. It is automatically registered in the state gazette of Republic of Indonesia. Legal administration is aimed to fulfil principle of publicity and law enforcement. The law enforcement for Ike Farida , the one filed her case for reviewing article 29 ayat (1), (3), and (4) UU No. 1/1974 to UUD 1945 has brought about the uniformity of point of view between government and the claimer and also the magistrate. The final decision passed by the the CC however is binding in spite of the emerging pros and cons in the public. Notary is the most impacted from the new rule which lead them to the extra job burden for their additional responsibility and potential risk which they must bear.

The main goal of the rule of CC No. 69/PUU-XIII/2015 is to settle the mixed marital case filed by Ike Farida where the marriage between Indonesian Citizen and Foreigner cause the right of land ownership like Building Right Title and Ownership Title The unexpected effect of the newly passed rule is obvious for notary. They have authority to drawn up the nuptial agreement either before or after the spouse are married. Eliminating the procedure at court lead the notary to the heavier accountability since they have responsibility for the content of the agreement.

Based on the rule of CC which binds the public that they are obliged to register their marital agreement at notary to be perfectly legal and bind to the third party. Yet, when it comes to the implementation, there are some obstacles: 1) Despite meeting formal requirements, the legal status of property ownership has not been final because it still takes the legalization from other institution such as Civil Register Office and Religious Affair Office. 2) Notary is demanded to maintain their prudence but on the same time, the fixed rules are still absent which consequently they have no protection and security when performing their jobs related to drafting and legalizing marital agreements. It is vulnerable to the misuse of law which impacted to the third party.

Notary give the appreciation to Constitutional Court for passing the legal decision. Now, the Indonesian citizens or public have the equal right to own property (house and land), especially for the mixed marriage and so the spouses who haven’t administered the nuptial agreement prior to marriage. Unfortunately, many legal issues are still rampant after the implementation of this law.

Constitutional Court has eased on those who are processing their marital deed but, in the reality, controversy still happens in which many notaries casted their doubts and counter the nuptial agreement drawn after the marital execution, Hal disebabkan karena dalam putusan tersebut, otomatis mengikat dua elemen pejabat. Professional officials are not in the executive, judicative, and legislative domain. While, the position of public officials is executive. . Both must adjust themselves to the judicative which raise a new problem and legal uncertainty especially for the parties who are applying for their marital agreement and causes the potential risks to notary.
A notary has privilege and authority to draw up the marital agreement deed after the rule of CC was effective However, they are not the part of government institutions or civil servants which is, therefore, unnecessary to design new regulation to accommodate the new law. Shortly, they can implement the law without waiting for the new regulation. It has implication to their work burden since the different interpretation is inevitable.

As a guiding reference taken by notary to interpret the rule of constitutional court, one must uphold moral and abide the professional ethics of notary. Each notary may have different guidelines to make decision as long as it is not unlawful and harm third party. Furthermore, they have additional obligations to obtain the legalization from Civil Registry Service Office or Religious Affair Office, which is supposed to be the optional or additional institution to register as administrative formality. The issuance of the Note of General Director Dukcapil No: 472.2/5876/Dukcapil/19/05-2017 on the necessity of registration and report of marital agreement and also the Note of General Director of the guidance of Islamic Community No: 472.2/5876/Dukcapil/19/05-2017 on the necessity to register and to report the marital agreement turn to be the ambiguous interpretation.. The marital agreement deed will be considered to be yet unbinding for third party. On the other hand, it is not binding if not yet legalized by Civil Registry Service Office or Religious Affair Office, for non-Muslim and Religious Affair Office for Muslim.

Therefore, notary criticize that it is essentially important for clear and detail regulation to execute the process of nuptial agreement making after the marriage is legalized. The points thereof must clearly mention the type and forms which are lawful and unlawful. While the authority of the former and the latter is merely to register as for administration purpose and not to claim the authenticity of the documents because it belongs to notary and public officials.

Concerning the opinion above mentioned, it is suggested that drawing up the  covenant of marriage is a must and not taboo. Prior to the issuance of the Constitutional Court rule, the nuptial agreement was recorded at the order stipulated by the court such as the Stipulation No.459/Pdt/P2007/PN.Jkt.Tim. As quoted from Hendry Lee Aweng10 in his dissertation which says: article, among other, art. 1.8.1.1. N.B.W. as follow: "Huwelijkse voorwaarden kunnen zowel door aanstaande echtgenoten voor het sluiten van het huwelijk als door echtgenoten tijdens het huwelijk worden gemaakt". Which means: "The covenant of marriage can be drawn up by husband and wife before or after the execution of their marriage”

From the various views and argumentations on this article, the author concludes that the implementation of the rules of Constitutional Court No. 69/PUU-XIII/2015must be supported with the clear and detail subordinate legislation. Having the function as the law enforcement and the protection of the public right, the government is allowed to interfere any issues regarding the security of economic distribution for all people equally. With a clear regulation on marital agreement made by those already under matrimony proves that law is the tool of reformation and change in the society. A government as an institution with its instruments is supposed to be able to discern the social development in which it is necessary to be more sensitive if the rules and regulations must be adjusted to the ever-changing society and global economy

Concerning the notion of law as/is a tool of social engineering, it is the high time to win the significant support to the effectivity of the drawing up covenant of marriage after the marital execution. It is highly sensible since the law on marital agreement takes the sub- regulation which accommodate the ongoing social life It is necessitated to reach the equilibrium between law and public. Constructive law is the one which regulates and manifest the virtue to all stake holders included notary as the public official responsible for authentic deed. They have rules and valid references to implement the prudence when drawing up the marital agreement for those already under matrimony

In case of the agreement in writing is legalized by an authority which is, in the most case, a vital official of marital registration, it is questioned if they are eligible enough to examine if the points thereof are not against the standards of law, religions, and good norms. It is obviously a serious weakness. 11. As far as the write’s concern, if it is pivotal to guarantee the quality of result by submitting the documents to the district court or Marital Registration Office to make sure if they are legally adequate. 12.

In case of the absence of the discrepancy with the standard of law, religion, and good norms, the court will grant and pass or otherwise, not. Within the legal standards, it embraces the interests of the creditor which must be protected and cause no harm to those who have good will. The parties unsatisfied with the verdicts overruling the legalization of covenant of marriage can appeal, which mean that the candidate of husband/ of wife or husband and wife can live their marital life with their joint property.

The notion above is highly urgent for the public and notary to obtain the legal certainty toward the making process of covenant of marriage when the spouse is already under matrimony to prevent from the loss suffered by other parties as the consequence of unlawful act. Therefore, it is necessary to draft sub-rule such as government regulation to detail information on the do’s and don’ts.
C. 
Conclusion 
The rule of Constitutional Court No. 69/PUU-XIII/2015 on the statute book has the implication that the marital agreement can be drawn up either after or before the nuptial execution. The stipulation of the rule has amended the principles of article 147 Civil Law wherein the nuptial agreement is compulsory to be legalized on the notarial deed before the execution. article 29 p.(1) Law No. 1/1974 rendering the deadline of the nuptial agreement before or at the moment of marital execution process under the terms that it does no harm to the third party. However, the various cases found in the study were that the loopholes still did exist which those with mens rea to commit unlawful act (PMH) and caused the third-party loss as being stipulated in the article 1365 Indonesian Civil Code. Public Notary must maintain their professionalism, scrupulousness, and precision when performing their duty which is stated at the article 16 p (1) e Law No. 30/2004 on Public Notary. However, it is lawful for them to decline the drawing up the deed for a reason. The refusal is not due to his subjective reasons but the indication of norms trespass, unlawful act, or other party loss. The serious concern still lingers to the limited skill and knowledge of vital officials who record the nuptial process which become the barrier for them to scrutinize the eligibility of nuptial agreement if they are not against the law, religions, and good norms. Obviously, it is a weakness which is supposed to be solved by filling the documents to the marital court for being examined. They can be passed when meeting the religious, norms, and legal standards, or otherwise, be rejected.
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